ETHICALLY SPEAKING

-I-he last three Ethically Speaking col-
umns addressed problems when a lawyer
forms a lawyer-client relationship. Part I dis-
cussed the elements and nature of the rela-
tionship. Part II* focused on problems when
representing organizations. Part III° expand-
ed on Part I by looking at the problems that
arise when a lawyer is asked to form a new
entity. This column addresses some unique
provisions of the Wyoming Rules of Profes-
sional Conduct (“the Rules”) which permit
lawyers to limit their representation of cli-
ents—to provide what are often described as
“unbundled” legal services.

Nearly a decade ago, former Chief Jus-
tice Lehman appointed the Citizens Access
to Courts Committee (CACC). Originally
known as the Pro Se Litigation Committee,*
the Committee was formed “to examine the
issues of citizens’ access to courts in Wyo-
ming . . .”> Its charge was to “promote and
efficiently manage citizens’ access to courts
in Wyoming.”® The CACC proposed in-
creasing access to the courts by changing
the Rules to encourage “unbundling” legal
services. (“Unbundling” legal services refers
to the idea that a lawyer may provide a lim-
ited service to a client, such as reviewing a
document or making a limited court appear-
ance, rather than providing comprehensive
services.)

Although the Rules were changed, the
problem of access to the courts remains and
may even be getting worse. This column is
to remind lawyers of the changes, and to en-
courage them to use “unbundling” services
to help persons, especially low-income ones,
gain access to the courts.

Providing limited representation re-
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flects a substantial departure from the tra-
ditional notion that a lawyer must provide
complete representation to a client. Accord-
ingly, allowing a lawyer to provide limited
services was generally not in accord with the
ethical and legal obligations lawyers owe cli-
ents.

Rule Changes Permit
“Unbundled” Legal Services

Rule 1.1 requires lawyers to be competent.”
While the general requirement is unchanged,
comment [5] to Rule 1.1 was modified to
explain® what competence means in the con-
text of limited or unbundled legal services:

A lawyer and a client may agree. . . to
limit the scope of the representation. In
such circumstances, competence means
the legal knowledge, skill, thoroughness
and preparation reasonably necessary
for the limited representation.’

Though the standard remains the same,
reasonable will be determined by the scope
of the representation. Accordingly, what is
reasonable in a limited representation may
not be reasonable in another context. For
example, if the limited representation is to
review a divorce complaint, it may well be
reasonable to simply review the document
rather than make a reasonable inquiry into
the factual and legal basis for the pleading as
is normally required by Rule of Civil Proce-
dure 11 and Rule 3.1(c).*®

The second, and perhaps most impor-
tant, change was to Rule 1.2. Subsection (c)

now says:

A lawyer may limit the scope of the
representation . . . if the limitation is
reasonable under the circumstances and

the client makes an informed decision.

(1) The limitation(s) must be fully dis-
closed and explained to the client
in a manner which can reasonably
be understood by the client.

(2) Unless the representation of the
client consists solely of telephone
consultation, the disclosure and
consent required by this subsection
shall be in writing.

(3) The use of a written notice and con-
sent form approved by, or substan-
tially similar to, a form approved
by the Board of Judicial Policy and
Administration shall create the pre-
sumptions that:

(i) the representation is limited to
the attorney and the services
described in the form; and

(ii) the attorney does not repre-
sent the client generally or in
any matters other than those
identified in the form.

The Rule contains three important fea-
tures. First, a lawyer and a client may agree
to limit the means and the objectives of the
representation (“the scope”).!’ The objec-
tives, of course, are the client’s goals. The
means are how those objectives are to be at-
tained.

Second, the Rule imposes procedural
requirements. “[Tlhe limitation(s) [must
be] fully disclosed and explained to the cli-

ent in a manner which can reasonably be



understood by the client.”'? What can be
“reasonably understood by the client” will of
course vary. A sophisticated businessperson
can be reasonably expected to understand
many things which a poorly educated per-
son cannot. Accordingly, lawyers will need
to be sensitive to their clients’ abilities and
adjust their language accordingly.

After disclosing the limitations(s)" to
the client, a lawyer must obtain the clients
“informed decision” to the limitation(s).
As with any client decision, it must be in-
formed." A client may agree, therefore, only
“after the lawyer has communicated ad-
equate information and explanation about
the material risks of and reasonably available
alternatives to the proposed course of con-
duct.”?

To protect both lawyers and clients
who are agreeing to limited representation,
the limitations and the agreement to them
must be in writing unless the consultation is
telephonic: “Unless the representation of the
client consists solely of telephone consulta-
tion, the disclosure and consent required by
this subsection shall be in writing.”'¢

To avoid imposing significant addi-
tional work on lawyers, a notice and consent
form, approved by the Board of Judicial Pol-
icy and Administration, has been included
as an Appendix to the Rules.

Using the form included in the Appen-
dix will not only be convenient, it will pro-
vide additional protection for lawyers:

(3) The use of a written notice and con-
sent form approved by, or substan-
tially similar to, a form approved
by the Board of Judicial Policy and
Administration shall create the pre-
sumptions that:

(i) the representation is limited to
the attorney and the services
described in the form; and

(i) the attorney does not repre-
sent the client generally or in
any matters other than those
identified in the form."

Telephone consultations are exempt since
the lawyer may never meet or see the client.
This exception is explained in Comment [7].

Comments [6], [7], and [8] explain

Rule 1.2(c), and all appear under the head-
ing “Agreements Limiting Scope of Repre-
sentation.”

Comment [6] explains the general con-
cept of limiting the “objectives or scope” of
the representation. The comment illustrates
how the concept of limited services has been
a part of the Rules since they were first ad-
opted in 1986.

Comment [7] provides a comprehen-
sive description of “unbundled” services:

Subsection (c) is intended to facilitate
the provision of unbundled legal ser-
vices, especially to low-income clients.
“Unbundled” means that a lawyer may
agree to perform a limited task for a
client without incurring the responsi-
bility to investigate or consider other
aspects of the client’s matter. Accord-
ingly, a lawyer and a client may agree,
in writing, that the lawyer will perform
discrete, specified services. The agree-
ment need not be in writing if the rep-
resentation consists solely of telephone
consultation between the lawyer and
the client. In such circumstances, the
lawyer should maintain a written sum-
mary of the conversation(s), including
the nature of the requested legal assis-
tance and the advice given. Pursuant to
paragraph (c), therefore, a lawyer and a
client may agree that the lawyer will: (1)
provide advice and counsel on a partic-
ular issue or issues; (2) assist in drafting
or reviewing pleadings or other docu-
ments; or (3) make a limited court ap-
pearance. If a lawyer assists in drafting
a pleading, the document shall include
a statement that the document was pre-
pared with the assistance of counsel and
shall include the name and address of
the lawyer who provided the assistance.
Such a statement does not constitute an
entry of appearance or otherwise mean
that the lawyer represents the client in
the matter beyond assisting in the prep-
aration of the document(s). Further,
any limited court appearance must be
in writing pursuant to Rule 102 of the
Uniform Rules for the District Courts
of Wyoming, and must describe the
extent of the lawyer’s involvement. See

also, Rule 6.5, Non-profit Limited Le-
gal Services Programs.

To further facilitate the provision of
unbundled services, the Board of Ju-
dicial Policy and Administration has
approved a notice and consent form
which may be used to comply with this
rule. As paragraph (c)(4) [should be “(c)
(3)”] indicates, using such a form will
create the presumption that the lawyer
has complied with this rule, as well as
the presumption that the lawyer owes
no additional duties to the client. The
approved notice and consent form is at-

tached as an appendix to these rules.'®

The comment contains important guid-
ance in several areas. First, it explains that
“[u]lnbundled means that a lawyer may agree
to perform a limited task for a client without
incurring the responsibility to investigate or
consider other aspects of the client’s matter.”

Second, the comment explains that the
disclosure and consent should be in writing,
except when the consultation occurs solely
via telephone.”

Third, the comment sets out the three
general categories of unbundled legal servic-
es: (1) provide advice and counsel on a par-
ticular issue or issues; (2) assist in drafting or
reviewing pleadings or other documents; or
(3) make a limited court appearance. These
three categories are reflected on the Board-
approved Notice and Consent form which is
included in the Appendix to the Rules.

A common request for limited repre-
sentation will be for help in drafting a plead-
ing. If a lawyer does so, the lawyer must in-
dicate his or her involvement: “If a lawyer
assists in drafting a pleading, the document
shall include a statement that the document
was prepared with the assistance of coun-
sel and shall include the name and address
of the lawyer who provided the assistance.
Such a statement does not constitute an en-
try of appearance . . .” The purpose is to let
the court know a lawyer was involved, that
the lawyer’s involvement was limited, and
the lawyer does not have the responsibilities
normally associated with having one’s name
on a pleading, i.e., notifying the court of
one’s limited involvement does not consti-



tute an entry of appearance.

Allowing a lawyer to make a limited
appearance is an important change. Histori-
cally, entering an appearance for a client in
court meant that the attorney represented
the client “for all purposes.”™ This was a
huge barrier to unbundling legal services,
and its removal greatly facilitated limited
appearances. Changing the Rules of Profes-
sional Conduct alone was not enough to
implement this change. Other rules had to
be changed as well. Most importantly, Rule
102 of the Uniform Rules of District Court
had to be amended and now expressly allows
limited appearances in civil cases: “Except in
a criminal case, a written entry of appearance
may be limited, by its terms, to a particular
proceeding or matter.”* The rule goes on to
state that “except as otherwise limited by a
written entry of appearance, an appearing
attorney shall be considered as representing
the party or parties for whom the attorney
appears for all purposes.”® Finally, a lawyer
who enters a limited appearance need not
then file a motion to withdraw after com-
pleting the limited appearance: “An attor-

ney who has entered a limited entry of ap-
pearance shall be deemed to have withdrawn
when the attorney has fulfilled the duties of
the limited entry of appearance.”® The same
standard applies in Circuit Courts since the
Uniform Rules for District Courts are ad-
opted by reference in the Uniform Rules for
Circuit Courts.

Finally, the comment reiterates the
benefits of using the approved Notice and
Consent form. Doing so “will create the pre-
sumption that the lawyer has complied with
this rule, as well as the presumption that the
lawyer owes no additional duties to the cli-
ent.” The form is an Appendix to the Rules
and is available on the Wyoming Supreme
Court’s website.?’

Changes to the ethical standards do
not, of course, automatically change the le-
gal standard required of lawyers. The legal
standard is essentially the same; “a lawyer is
held to ‘that degree of care, skill, diligence
and knowledge commonly possessed and
exercised by a reasonable, careful and pru-
720 Until the issue has been
resolved by the Wyoming Supreme Court,

dent lawyer . .

one cannot state with certainty that a lawyer
who ethically provides reasonable limited le-
gal services has also fulfilled the lawyer’s legal
obligation. Two arguments weigh heavily in
favor of a finding that satisfaction of one’s
ethical obligations regarding limited legal
services is tantamount to fulfilling one’s
legal obligations. First, the rules of ethics
have been admitted as evidence of the legal
standard of reasonableness in the vast ma-
jority of states.”” (The 2006 Wyoming Rules
say, “since the Rules do establish standards
of conduct by lawyers, a lawyer’s violation
of a Rule may be evidence of breach of the
applicable standard of conduct.”) Second,
it seems unlikely that the court would find
that a lawyer who acted ethically pursuant
to rules recommended by the CACC, which
was appointed by the then Chief Justice, has

a legal obligation to do more. @
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