Rule
1.01.
1.02.
1.03.
1.04.
1.05.
1.06.
1.07.

2.01.
2.02.
2.03.
2.04.
2.05.
2.06.

2.07.

2.09.

3.01.
3.02.
3.03.

3.04.
3.05.
3.06.
3.07.
3.08.
3.09.

4.01.
4.02.
4.03.
4.04.
4.05.

5.01.

6.01.

7.01.
7.02.
7.03.
7.04.
7.05.
7.06.
7.07.
7.08.

7.10.
7.11.

WYOMING RULES OF APPELLATE PROCEDURE

1. General Rules.

Electronic Filing; Number of Copies to Be Filed; Format.

Scope of Rules.

Failure to Comply with Rules.

Review by Supreme Court and District Court.

Appealable Order Defined.

Joint Appeals.

Filing and Service of Documents by Facsimile Transmission in the Supreme Court.

2. Processing Appeal.

How and when Taken; Cross-Appeals and Dismissals.

Effect of Motion on Time for Filing Notice of Appeal in Civil Case.

Effect of Motion on Time for Filing of Notice of Appeal in Criminal Case.

Premature Notice of Appeal.

Certification of Transcript Request; Statement of Evidence, or Agreed Statement.

Time Allowed Court Reporter to File Transcript; Certification to Appellate Court and Parties
that Transcript Has Been Filed in Trial Court.

Notice of Appeal; Contents.

. Designation of Parties.

Payment of Filing Fee, Motion to Proceed in Forma Pauperis, and Disposition.
3. Record.

Composition of Record.

Transcript of Proceedings.

Statement of Evidence or Proceedings when no Report was made or when the Transcript is
Unavailable.

Correction or Modification of the Record.

Designation, Transmission and Retention of Record.

Record for Intermediate Relief in Appellate Court.

Return of Record to the Trial Court.

Agreed Statement.

Withdrawing Records.

4. Bonds.

Bond for Costs.

Supersedeas Bonds.

Restitution Undertaking by Appellee.
Failure to File or Insufficiency of Bond.
Judgment Against Surety.

5. Stay of Execution in Death and Other Criminal Cases.
Stay of Execution and Relief Pending Appeal.
6. Docketing Appeal.
Docketing Appeal and Jurisdiction.
7. Briefs.

Brief of Appellant.

Brief of Appellee.

Reply Brief.

Additional Authorities.

Length, Format, Binding and Number of Briefs.

Time for Filing and Serving Briefs.

Service of Briefs on Attorney General.

Briefs in Criminal Cases upon Exceptions of District Attorney.

. Pleadings in Original Cases.

Extension of Time.
Failure to File.



WYOMING COURT RULES

Rule
7.12. Amicus Curiae.
7.13. Guardian Ad Litem.

8. Oral Arguments.

8.01. Settings and Appearance.
8.02. Procedure; Time Allowed for Argument.

9. Decisions, Rehearing, Mandate.

9.01. Opinions.

9.02. Reversal in Part.

9.03. Proceedings After Reversal.
9.04. Harmless Error.

9.05. Plain Error.

9.06. Abbreviated Opinions.
9.07. Answering Certified Questions.
9.08. Petition for Rehearing.
9.09. Suspension of Proceedings.
9.10. Rehearing Granted.

9.11. Mandate.

10. Costs and Fees.

10.01. Cost of Record, Docket and Service Fees.

10.02. Fees in Reserved Cases, Certified Cases, and Rule 13 Cases.

10.03. Costs on Bill of Exceptions, Certified and Reserved Questions in Criminal Cases.
10.04. Costs on Reversal.

10.05. Costs and Penalties on Affirmance.

10.06. Time for Filing Costs and Fees.

10.07. In Forma Pauperis [Repealed].

11. Certification of Questions of Law.

11.01. Generally.

11.02. Method of Invoking.

11.03. Contents of Certification Order.
11.04. Preparation of Certification Order.
11.05. Costs.

11.06. Briefs and Argument.

11.07. Opinion [Repealed].

12. Judicial Review of Administrative Action.

12.01. Generally.

12.02. Definitions.

12.03. Institution of Proceedings.

12.04. Time for Filing Petition; Cross-Petitions for Review; Ordering Transcript.
12.05. Stay of Enforcement.

12.06. Requirements of Petition.

12.07. Record.

12.08. Presentation of Evidence.

12.09. Extent of Review.
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13.07. Writ of Review.
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14. Service of Papers and Computation of Time.

Rule

14.01. Service; How Made.

14.02. Computation of Time.

14.03. Additional Time After Service by Mail.

14.04. Pro Se Filings by Inmates.

14.05. Pro Se Filings by Criminal Appellant Represented by Counsel.

15. Petition for Reinstatement.
16. Motions.
17. Substitution of Parties.

17.01. Death of a Party.
17.02. Substitution for Other Causes; Incompetency.
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20. Hearings of Supreme Court Causes Before a District Court.
21. Motion Based on Ineffective Assistance of Trial Counsel.
22 through 26. [Reserved]

27. Rules Superseded.

28. Title.

29. Effective Date.

IN THE SUPREME COURT, STATE OF WYOMING
APRIL TERM, A.D. 2020

In the Matter of the Appellate Filing )

and Docketing Fees in the District General Order 20-1
Courts, )
Circuit Courts and Municipal Courts )

ORDER RESCINDING ORDER SETTING APPELLATE FILING
AND DOCKETING FEES IN THE DISTRICT COURTS, CIRCUIT
COURTS AND MUNICIPAL COURTS

THIS MATTER came before the Court upon its own motion in consideration
of this Court’s Nunc Pro Tunc General Order 19-1, entered on June 28, 2019,
and in further consideration of the need to simplify orders addressing the
uniform filing and docketing fees for various appellate filings, other than those
filed in the Supreme Court. The Court finds that such uniform fees are
adequately set forth in Rules for Fees and Costs For District Courts, Rules for
Fees and Costs for Circuit Courts, Rules for Fees and Costs for Municipal
Courts and statute. It is therefore

ORDERED that effective July 1, 2020, Nunc Pro Tunc General Order 19-1 is
vacated in its entirety; and it is

IT IS FURTHER ORDERED that this general order be published in the
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advance sheets of the Pacific Reporter and the Wyoming Court Rules Volume,
and that it be made available online at the Wyoming Judicial Branch’s website,
http://www.courts.state.wy.us. This general order shall remain in full force and
effect until such time as it may be amended by the Court.
DATED this 8th day of May, 2020.
BY THE COURT:

1S/

MICHAEL K. DA-
VIS
CHIEF JUSTICE

1.
GENERAL RULES

Rule 1.01. Electronic Filing; Number of Copies to Be Filed; Format.

(a) Except as noted below, all briefs, motions and other pleadings shall be
filed electronically in the supreme court using C-Track Electronic Filing
System (CTEF), and the electronic version shall be the officially filed document
in the case. The current version of the supreme court e-filing training, policies
and log in can be found at www.courts.state.wy.us/supreme-court/clerk-of-
court-efile/efiling/.

(1) Electronic filing must be completed within the time set forth in the
Wyoming Supreme Court, Electronic Filing Administrative Policies and
Procedures Manual, to be considered timely filed on the date it is due.
Electronic filing, together with the Notice of Electronic Filing that is
automatically generated by CTEF, constitutes filing of a document.

(2) When documents filed do not comply with the rules (such as the Rules
Governing Redaction from Court Records), the document will be removed
from the public docket and counsel will immediately be notified and
instructed to re-file the pleading within a specified amount of time. If the
pleading is not correctly re-filed within the required time, it shall not be
considered timely filed.

(3) Documents filed by pro se non-attorney parties shall not be electroni-
cally filed unless ordered by the supreme court. Attorneys acting in a pro se
capacity shall comply with the electronic filing requirements.

(4) With regard to proceedings including petition for writ of review,
certification of question of law, and certification of case pursuant to Rule
12.09(b), the initial pleading in the reviewing court shall not be filed
electronically. However, responses and further briefing shall be electroni-
cally filed.

(b) Attachments to electronically filed documents:

(1) May be scanned, however the document to which they are attached
shall be uploaded directly from the filer’s computer using CTEF;

(2) Ifthe attachments to an electronically filed document are not available
in an electronic format, the cover page of the document shall state that the
attachment is on the paper copies only.

(¢) Until otherwise ordered, in addition to electronic filing, the following
paper copies are required:
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(1) One original and six copies of all briefs, petitions, motions and other
documents shall be filed in the supreme court; or

(2) One original and two copies of all briefs, petitions, motions and other
documents shall be filed in the district court; and

(3) A proposed order shall accompany all filings in the district court. No
proposed order shall accompany supreme court filings.

(d) All briefs, petitions, motions and other documents shall be filed on 82" x
11" paper, single-sided. Any attachments or appendices, which in their original
form are on larger or smaller paper, should be reduced or enlarged to 872" x 11”
paper, single-sided.

History:
Amended May 4, 2001, effective September 1,
2001; amended April 6, 2015, effective July 1,

vember 1, 2017; amended October 12, 2021,
effective January 1, 2022; amended June 28,
2022, effective August 29, 2022.

2015; amended August 23, 2017, effective No-

Rule 1.02. Scope of Rules.

(a) All appeals, reviews pursuant to Rule 12, certifications under Rules 11 or
12, and petitions for writ of review pursuant to Rule 13 shall be governed by
these rules. Where the term “appellate court ” is used in these rules, it refers
to either the district court or the supreme court as circumstances make
appropriate. The term “trial court” refers to either a district court, the
chancery court, a circuit court, or a municipal court.

(b) These rules shall supersede any conflicting statutes, rules or regulations

addressing procedural matters.

History:

Amended May 4, 2001, effective September 1,
2001; amended December 2, 2002, effective
January 6, 2003; amended April 6, 2015, effec-
tive July 1, 2015; amended October 12, 2021,
effective January 1, 2022.

Source. — Former Rule 72(e), W.R.C.P.; Rule
38, WR. Cr. P. (Cited in Cisneros v. City of
Casper, 479 P.2d 198 (Wyo. 1971); Jackson v.
State, 547 P.2d 1203 (1976)).

Effect of following appellate rules. — An
individual is not deprived of his constitutional
rights to an appeal in a criminal case so long as
the rules governing appellate procedure are
followed. State v. Berger, 600 P.2d 708, 1979
Wyo. LEXIS 454 (Wyo. 1979).

Effect of not following appellate rules. —
Summary judgment was properly entered in
favor of a creditor in debt collection proceedings
because the debtor, who appeared pro se on
appeal, violated numerous rules of appellate
procedure; thus, the appeal was subject to sum-
mary affirmance pursuant to this rule. Snyder
v. Direct Merchs. CR, 2006 WY 86, 138 P.3d
675, 2006 Wyo. LEXIS 147 (Wyo. 2006).

Delay in appeal bars review. — Where the
appellant-defendant pled guilty to a charge of

Comment. — See White v. Fisher, 689 P.2d
102, 106-07 (Wyo. 1984).

grand larceny and no appeal was then taken,
but later a judgment and sentence was entered
by the district court revoking probation and
activating the original sentence, and on appeal
defendant asserts that the trial judge erred in
the prior guilty plea proceeding in failing to
ascertain a factual basis for such a plea, the
Supreme Court does not have jurisdiction to
consider the judgment and sentence originally
entered by the district court. Murphy v. State,
592 P2d 1159, 1979 Wyo. LEXIS 395 (Wyo.
1979).

Law reviews. — For case note, “Criminal
Procedure — The Elimination of Dismissals for
Lack of Prosecution from Wyoming Intermedi-
ate Appeals. Wood v. City of Casper, 660 P.2d
1163 (Wyo. 1983),” see XIX Land & Water L.
Rev. 301 (1984).

Tyler J. Garrett, Anatomy of a Wyoming
Appeal: A Practitioner’s Guide for Civil Cases,
16 Wyo. L. Rev. 139 (2016).

Rule 1.03. Failure to Comply with Rules.

(a) The timely filing of a notice of appeal, which complies with Rule 2.07(a),
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is jurisdictional. The failure to comply with any other rule of appellate
procedure, or any order of court, does not affect the validity of the appeal, but
is ground only for such action as the appellate court deems appropriate,
including but not limited to: refusal to consider the offending party’s conten-
tions; assessment of costs; monetary sanctions; award of attorney fees;

dismissal; and affirmance.

(b) Failure to comply with these rules may result in imposition of sanctions,

including but not limited to:

(1) An appellant or cross appellant who fails to provide a notice of appeal
to the appellate court as required by Rule 2.01(a), or whose notice of appeal
does not include the appendix required by Rule 2.07(b) and (¢), may be
subject to a monetary sanction when the case is docketed in the appellate

court.

(2) An appellant or cross appellant who fails to file the required designa-
tion in the trial court contemporaneously with filing the initial brief in the
appellate court may be subject to a monetary sanction upon notification of
non-compliance by the clerk of the trial court. See Rule 3.05. For Supreme
Court general orders on sanctions, see www.courts.state.wy.us/WSC/Clerk.

History:

Amended April 6, 2015, effective July 1, 2015;
amended October 12, 2021, effective January 1,
2022.

Source. — Former Rule 73(a), WR.C.P. —
next-to-last sentence in subdivision; former
Rule 18, Sup. Ct. (See notes following Rule
4.05, WR.A.P.).

Editor’s notes. — Any annotations which
are taken from cases decided prior to 1978 are
taken from cases decided under former Rule 18,
Sup. Ct., and its statutory and rule antecedents.

Application of rule. — This rule was in-
tended to apply to cases coming to Supreme
Court in ordinary course of direct appeal pro-
cedure, where new trial has been granted by
district court after record on appeal and speci-
fications of error have been filed there and trial
judge has been notified as provided by statute.
Bales v. Brome, 53 Wyo. 370, 84 P.2d 714, 1938
Wyo. LEXIS 21 (Wyo. 1938).

This rule is to be accorded the force of
statute. — Henning v. Casper, 63 Wyo. 352,
182 P.2d 840, 1947 Wyo. LEXIS 20 (Wyo. 1947).

Supreme Court will not consider piece-
meal appeals. — Despite an express determi-
nation by the trial court that there is no just
reason for delay, the Supreme Court will not
consider piecemeal appeals. Molle v. Iberlin
Ranch, 614 P.2d 1339, 1980 Wyo. LEXIS 310
(Wyo. 1980).

And court will not consider issue unsup-
ported by authority or cogent argument.
— Dechert v. Christopulos, 604 P.2d 1039, 1980
Wyo. LEXIS 223 (Wyo. 1980); State v. Steele,
620 P.2d 1026, 1980 Wyo. LEXIS 329 (Wyo.
1980).

Where a tenant failed to comply with the
appellate rules by supporting arguments with
citations to authority and the record, as re-
quired under Wyo. R. App. P. 7.01, the court
refused to consider other contentions under

this rule. However, the court refused to impose
additional sanctions because of the tenant’s pro
se status and his presentation of one proper
argument for meaningful review. Kinstler v.
RTB South Greeley, LTD., LLC, 2007 WY 98,
160 P.3d 1125, 2007 Wyo. LEXIS 108 (Wyo.
2007), reh’g denied, 2007 Wyo. LEXIS 124
(Wyo. July 17, 2007).

Appellant’s brief was void of cogent argument
or legal authority, thus warranting summary
affirmance of the decision of the lower court,
where the brief revealed only argument and
hyperbole, raised new issues on appeal, and
included conclusions without supporting rea-
soning and a total lack of pertinent authority.
State ex rel. Reece v. Wyoming State Bd. of
Outfitters & Professional Guides, 931 P.2d 958,
1997 Wyo. LEXIS 24 (Wyo. 1997), reh’g denied,
1997 Wyo. LEXIS 35 (Wyo. Feb. 25, 1997).

And will assess costs. — The appellant
presented no statement of the issues in her
brief and did not support her position with
cogent arguments or authority. Accordingly, the
court assessed costs against her. Garlach v.
Tuttle, 705 P.2d 828, 1985 Wyo. LEXIS 541
(Wyo. 1985).

Appellee’s costs of preparing for appeal were
assessed against appellant, where appellant
violated several rules of appellate procedure,
and failed to offer either cogent argument or
pertinent legal authority in support of his posi-
tion. Painter v. Spurrier, 969 P.2d 548, 1998
Wyo. LEXIS 174 (Wyo. 1998).

Although inmate proceeded pro se and in
forma pauperis in seeking reduction of sen-
tence, monetary sanctions against him were
appropriate due to frivolousness of his appeal;
state was therefore entitled to an award of costs
and attorney’s fees. Hodgins v. State, 1 P.3d
1259, 2000 Wyo. LEXIS 75 (Wyo. 2000).

Enforceable by dismissal. — This rule has
the force of law, and in event of noncompliance
case will be dismissed. Federal Gold Mining Co.
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v. Pioneer Carissa Gold Mines, Inc., 74 Wyo.
414, 289 P.2d 643, 1955 Wyo. LEXIS 44 (Wyo.
1955).

Under this rule direct appeal from judgment
of district court must be dismissed where re-
cord was filed in district court clerk’s office on
April 12, 1938, and in Supreme Court on June
29, 1938, notwithstanding stipulation of coun-
sel to extend time for filing specifications of
error, to May 2, 1938, same being in fact filed in
district court on April 29, 1938. Sayre v. Rob-
erts, 53 Wyo. 491, 84 P2d 718, 1938 Wyo.
LEXIS 22 (Wyo. 1938).

Appeal must be dismissed where record was
filed in Supreme Court by district court clerk
two days after time fixed for court rule. Samuel
v. Christensen-Garing, Inc., 47 Wyo. 331, 37
P.2d 680, 1934 Wyo. LEXIS 25 (Wyo. 1934).

District court did not abuse its discretion in
dismissing pro se litigant’s petition for review,
where petition failed to meet even the most
basic requirements of the rules of appellate
procedure, and district court carefully consid-
ered petition before determining that it was
simply too confusing to invoke the court’s juris-
diction. Pinther v. Webb, 983 P.2d 1221, 1999
Wyo. LEXIS 115 (Wyo. 1999).

Plaintiff’'s complaint against defendants was
properly affirmed where plaintiff’s final notice
of appeal did not comply with the requirements
of Wyo. R. App. P. 2.07, as it misnamed the
court and did not contain all pleadings that
asserted a claim for relief in the appendix as
required. Finch v. Pomeroy, 2006 WY 24, 130
P.3d 437, 2006 Wyo. LEXIS 27 (Wyo. 2006),
reh’g denied, 2006 Wyo. LEXIS 45 (Wyo. Apr. 4,
2006).

Power is discretionary. — This rule does
not include any requirement for prejudice, but
simply provides that the failure “is ground only
for such action as the appellate court deems
appropriate,” including but not limited to dis-
missal. The language in this rule is a classic
statement of discretionary power, and the only
issue to be resolved on appeal is whether there
was an abuse of discretion. McElreath v. State
ex rel. Wyoming Workers’ Compensation Div.,
901 P2d 1103, 1995 Wyo. LEXIS 157 (Wyo.
1995).

Court rejected the employer’s motion to dis-
miss the ex-employee’s appeal based on the
employee’s noncompliance with W.R.AP.
7.01(e)(2) in that the employee’s brief failed to
provide citations to the record in support of his
factual summary. Although the brief was defi-
cient, the court had discretion under W.R.A.P.
1.03 to decline to impose the sanction requested
by the employer where the facts in this case
were straightforward, and the violation of Rule
7.01(e)(2) did not affect or detract from the
court’s ability to review the matter. Kruzich v.
Martin-Harris Gallery, LL.C, 2006 WY 7, 126
P.3d 867, 2006 Wyo. LEXIS 8 (Wyo. 2006).

Consideration of jurisdiction. — Al-
though an appellate court generally did not
consider issues unsupported by cogent argu-
ment or citation to pertinent authority, when

Rule 1.03

appellee claimed that the court lacked jurisdic-
tion to review the district court’s denial of
appellant’s motion to amend the complaint be-
cause appellant failed to appeal that order in a
timely manner, the court considered the matter
because a failure to timely appeal by appellant
affected the court’s subject matter jurisdiction.
Gaston v. Life Care Ctrs. of Am., Inc., 2021 WY
74, 488 P.3d 929, 2021 Wyo. LEXIS 82 (Wyo.
2021).

Delay in appeal bars review. — Where the
appellant-defendant pled guilty to a charge of
grand larceny and no appeal was then taken,
but later a judgment and sentence was entered
by the district court revoking probation and
activating the original sentence, and on appeal
defendant asserts that the trial judge erred in
the prior guilty plea proceeding in failing to
ascertain a factual basis for such a plea, the
Supreme Court does not have jurisdiction to
consider the judgment and sentence originally
entered by the district court. Murphy v. State,
592 P.2d 1159, 1979 Wyo. LEXIS 395 (Wyo.
1979).

Denial of a motion to intervene under
W.R.C.P. 24(a)(2) was a final and appealable
order pursuant to W.R.A.P. 1.05, but where the
notice of appeal was not filed within the 30-day
period for final orders under W.R.A.P. 2.01(a),
the court did not have jurisdiction to hear the
appeal under W.R.A.P. 1.03. Yeager v. Forbes,
2003 WY 134, 78 P.3d 241, 2003 Wyo. LEXIS
164 (Wyo. 2003).

Failure to meet deadline is incurable
defect. — The failure to comply with the dead-
line for filing an appeal is an incurable jurisdic-
tional defect. Miller v. Murdock, 788 P.2d 614,
1990 Wyo. LEXIS 24 (Wyo. 1990).

Because a decision granting summary judg-
ment in a labor dispute was an appealable
order under Wyo. R. App. P. 1.05(a) since it left
nothing for further consideration, a notice of
appeal filed more than 30 days thereafter was
untimely under Wyo. R. App. P. 2.01(a); dis-
missal entered in the case after summary judg-
ment was merely a nullity, and there was no
equitable tolling principals recognized under
Wyoming law. Merchant v. Gray, 2007 WY 208,
173 P.3d 410, 2007 Wyo. LEXIS 220 (Wyo.
2007).

But dismissal not automatic result of
tardy observance of requirements. —
There are certain appellate obligations which
must be discharged before the Supreme Court
acquires jurisdiction, but it does not follow that
the tardy observance of all of these require-
ments will automatically result in dismissal of
the appeal. DS v. Department of Pub. Assis-
tance & Social Servs., 607 P.2d 911, 1980 Wyo.
LEXIS 245 (Wyo. 1980).

Failure to include required material in
notice of appeal. — Because plaintiff filed a
notice of appeal which did not encompass the
information required by Rule 12.06, WR.A.P,,
rather than a petition for review, the district
court did not abuse its discretion by invoking
the dismissal sanction found in Rule this rule.
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McElreath v. State ex rel. Wyoming Workers’
Compensation Div., 901 P.2d 1103, 1995 Wyo.
LEXIS 157 (Wyo. 1995).

Failure of the clerk of the district court
to file records on appeal with the Supreme
Court within 60-day limit would not prevent
dismissal of the cases, since it is the duty of
counsel to see to it that the records are filed
within the 60-day period. Henning v. Casper, 63
Wyo. 352, 182 P.2d 840, 1947 Wyo. LEXIS 20
(Wyo. 1947).

Where record on direct appeal was not filed
within time fixed by this rule, inadvertence of
district court clerk in not transmitting record, if
established, does not excuse late filing and
appeal must be dismissed. Baehr v. Luce, 59
Wyo. 462, 142 P.2d 270, 1943 Wyo. LEXIS 24
(Wyo. 1943).

That record on direct appeal was not filed on
time because district court had agreed to trans-
mit record but failed to do so, does not excuse
the delay. Porter v. Carstensen, 44 Wyo. 49, 8
P.2d 446, 1932 Wyo. LEXIS 6 (Wyo. 1932).

Retention of record by opposing coun-
sel. — Where record was not presented to
counsel for respondent until after expiration of
60-day period, his retention of same for 13 days
was not an excuse for failure of appellant’s
counsel to file record with the Supreme Court
within 60-day limit. Henning v. Casper, 63 Wyo.
352, 182 P.2d 840, 1947 Wyo. LEXIS 20 (Wyo.
1947).

Late filing of docketing statement will
not justify dismissal. — The late filing of a
docketing statement has never been sufficient
ground to justify the dismissal of the appeal in
the supreme court. Watson v. Dailey, 673 P.2d
645 (Wyo. 1983).

Delay in return of record to district
court. — Failure to file record in Supreme
Court within 60 days after filing in trial court
requires dismissal of appeal notwithstanding
that severity of weather prevented stenogra-
pher’s return of records to clerk of district court
until after time for filing in Supreme Court
where records were not received until two days
after receipt by clerk of district court and filing
fee was not paid until 4 days thereafter. In re
Federal Lands Emergency Constr. Project, 50
Wyo. 41, 57 P.2d 684, 1936 Wyo. LEXIS 1 (Wyo.
1936).

Receipt of fee deemed time of filing. —
Record on appeal is considered as having been
filed on date of clerk’s receipt of filing fee, not
date on which he received record, requiring
dismissal of appeal where fee was received over
60 days after filing of record in district court.
Snider v. Rhodes, 53 Wyo. 157, 79 P.2d 481,
1938 Wyo. LEXIS 10 (Wyo. 1938).

Filing of specifications of error in dis-
trict court does not constitute filing for
appeal for purpose of determining compliance
with the Supreme Court rules. Federal Gold
Mining Co. v. Pioneer Carissa Gold Mines, Inc.,
75 Wyo. 170, 293 P.2d 923, 1956 Wyo. LEXIS 6
(Wyo. 1956).
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Time of filing record in district court. —
Where the record was filed in the district court
before the expiration of the period fixed by
statute for such filing, the number of days less
than the maximum permitted for filing the
record in the district court could not be added to
the 60-day period allowed for filing the record
in the Supreme Court. North v. Hoffman, 76
Wyo. 345, 302 P.2d 757, 1956 Wyo. LEXIS 46
(Wyo. 1956).

Brief considered although no statement
of facts therein. — Although the appellant
submitted a brief which did not contain a state-
ment of facts, as the facts in the record were
straightforward and the appellant’s violation of
Rule 70(e)(2) did not detract from judicial re-
view, the court proceeded to consider the appel-
lant’s issues. Furman v. Rural Elec. Co., 869
P.2d 136, 1994 Wyo. LEXIS 25 (Wyo. 1994).

Merits of appeal reached despite defi-
ciencies in pro se appellant’s brief. — Al-
though the court may impose sanctions includ-
ing, but not limited to, summary affirmance, on
pro se litigants who fail to comply with the
rules of appellate procedure, the court declined
to summarily affirm the district court’s denial
of a motion to correct an illegal sentence; while
the pro se brief did not contain a statement of
the issues, a statement of the case or facts, or
citation to the appellate record or pertinent
authority, did not identify the district court
action from which the appeal was taken, and
did not present cogent argument, the brief was
sufficient to enable the appellate court to dis-
cern the nature of the issue raised by defendant
and the legal parameters of its resolution.
Young v. State, 2002 WY 68, 46 P.3d 295, 2002
Wyo. LEXIS 73 (Wyo. 2002).

Transcript not designated but not ob-
jected to by motion considered part of the
record. — Although appellee condemnor ob-
jected in its brief to the appellate court’s con-
sideration of transcripts not previously desig-
nated by appellant condemnees acting pro se,
but nonetheless included by the district court
clerk in the transmittal of the record to the
appellate court, the court considered the certi-
fied record as submitted, finding that it was
unreasonable to grant the condemnor’s objec-
tion and disregard the transcripts when the
condemnor itself failed to properly raise the
issue by motion. Conner v. Bd. of County
Comm’rs, 2002 WY 148, 54 P.3d 1274, 2002
Wyo. LEXIS 163 (Wyo. 2002).

Reply brief which repeats principal
brief disregarded. — A reply brief submitted
by counsel which repeated its principal brief
was disregarded by the court. Furman v. Rural
Elec. Co., 869 P.2d 136, 1994 Wyo. LEXIS 25
(Wyo. 1994).

Appellate court may ignore extra pages
in brief. — Where the appellant’s brief was 77
pages long, seven pages over the limit, the
appellate court deliberately ignored pages 71
through 77, a sanction specifically mentioned in
this rule. JWR v. RG, 716 P.2d 984 (Wyo. 1986).
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Judgment affirmed for deficiencies in
pro se appellant’s brief. — Reviewing court
affirmed district court judgment because brief
of pro se appellants was technically and sub-
stantively deficient and appellants were af-
forded leniency in the district court, which
dealt with all claims of the appellants thor-
oughly and thoughtfully and sufficient evidence
appeared in the record to support the court’s
action. Hamburg v. Heilbrun, 889 P.2d 967,
1995 Wyo. LEXIS 18 (Wyo. 1995).

Pursuant to this rule, an appellate court
summarily affirmed a summary judgment en-
tered in favor of a creditor in debt collection
proceedings because the debtor, who appeared
pro se on appeal, violated numerous rules of
appellate procedure; thus, the appeal was sub-
ject to summary affirmance pursuant to Wyo-
ming. R. App. P. 1.02. The notice of appeal did
not have an appendix containing all pleadings
asserting a claim for relief and the final order
as required by Wyo. R. App. P. 2.07(b)(1) and
(3), and the debtor’s brief was deficient in that
it did not contain numerous items required by
Wyo. R. App. P. 7.01. Snyder v. Direct Merchs.
CR, 2006 WY 86, 138 P.3d 675, 2006 Wyo.
LEXIS 147 (Wyo. 2006).

Appellant’s brief did not comply with Wyo. R.
App. P. 7.01, and, therefore, the supreme court
summarily affirmed the district court’s orders
denying appellant’s objections and approving
the final report and decree of distribution; ap-
pellant’s brief lacked a statement of jurisdic-
tion, a statement of issues for review, and a
statement of the case with citations to the
record, and although he cited to one case and
three statutes, none of those authorities were
applicable. Slater v. Slater (In re Est. of Slater),
2023 WY 119, 539 P.3d 403, 2023 Wyo. LEXIS
121 (Wyo. 2023).

Summary affirmance. — Summary judg-
ment in favor of insurer was summarily af-
firmed, because insured failed to comply with
rules of appellate procedure, cite pertinent au-
thority, or make cogent argument. Dewey Fam-
ily Trust v. Mountain West Farm Bureau Mut.
Ins. Co., 3 P.3d 833, 2000 Wyo. LEXIS 87 (Wyo.
2000).

Pursuant to W.R.A.P. 1.03, an administrative
decision, finding that a claimant was disquali-
fied from unemployment benefits under Wyo.
Stat. Ann. § 27-3-311(a)i)(A), was summarily
affirmed, where the claimant failed to comply
in several respects with the Wyoming Rules of
Appellate Procedure. The title page did not
contain the appropriate caption as required by
W.R.A.P. 7.01(a)(1); the brief presented no clear
statement of the issues; the statement of the
case was insufficient as it contained facts not in
the record; the argument was not cogent and
did not contain citations to relevant statutes
and parts of the record as required by W.R.A.P.
7.01(f)(1); the argument did not set forth a
concise statement of the applicable standard of
review; the brief did not have an appendix
containing a copy of the final order appealed
from; and the brief violated W.R.A.P. 7.05(b)(3)

Rule 1.03

in that on several pages of the brief portions of
the font were less than 10 characters per inch.
Nathan v. Am. Global Univ., 2005 WY 64, 113
P.3d 32, 2005 Wyo. LEXIS 76 (Wyo. 2005).

District court’s order granting the wife’s mo-
tion to alter or amend judgment was summarily
affirmed because the husband’s brief did not
comply with Wyo. R. App. P. 7.01 as the Table of
Contents contained page references for only
three of ten listed items, the Table of Authori-
ties was blank, the Statement of Jurisdiction
lacked reference to the provisions of statute,
rule or case law on which jurisdiction rested,
and the date of service was listed as two years
prior to the date the brief was filed, and in
addition to the procedural infirmities, the is-
sues the husband raised in the brief were not
developed by cogent argument or supported by
legal authority. McInerney v. Kramer, 2023 WY
108, 537 P.3d 1146, 2023 Wyo. LEXIS 110 (Wyo.
2023).

Motion to withdraw guilty plea will not
toll time for appeal. — Jessen v. State, 622
P.2d 1374, 1981 Wyo. LEXIS 283 (Wyo. 1981).

Motion to dismiss appeal. — Resistance to
motion to dismiss appeal for failure to file
record in Supreme Court within time required
cannot be treated as showing valid excuse for
delay, in absence of supporting affidavit.
Samuel v. Christensen-Garing, Inc., 47 Wyo.
331, 37 P.2d 680, 1934 Wyo. LEXIS 25 (Wyo.
1934).

Jurisdiction was not lost. — Appellate
court rejected the argument that a mother
failed to comply with this rule because she had
not appealed from the order dismissing an
initial petition for neglect and that her entire
argument related to the first case as opposed to
the refiled, second case, because: the mother
claimed that the juvenile court lost subject
matter jurisdiction over the entire neglect ac-
tion because it failed to hold a hearing within
90 days of the filing of the original petition; her
argument carried forward in the second case;
the juvenile court recognized the continued
viability of the subject matter jurisdiction is-
sue; the issue of whether the juvenile court had
subject matter jurisdiction over the neglect
action was effectively joined in the second case;
and the appellate court had jurisdiction to
consider the issue despite the fact that the
mother did not file a notice of appeal of the
order dismissing the first case without preju-
dice. JA v. State (In re DSB), 2008 WY 15, 176
P.3d 633, 2008 Wyo. LEXIS 17 (Wyo. 2008).

Dismissal of appeal erroneous. — Trial
court erred in dismissing pursuant to Wyo. R.
App. P. 12.06 a police officer’s appeal of an order
from a civil service commission dismissing the
officer from service where the trial court’s con-
clusions that it had no authority to allow the
officer to amend the notice of appeal, that it had
very limited discretion in resolving the issue
before it, and that it had no other choice but to
dismiss the case were contrary to Wyo. R. App.
P. 1.03. Cook v. Card (In re Cook), 2007 WY 178,
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170 P.3d 122, 2007 Wyo. LEXIS 190 (Wyo.
2007).

Issues considered, although appellants
failed to provide statement of issues. —
See 37 Gambling Devices (Cheyenne Elks Club
& Cheyenne Music & Vending, Inc.) v. State,
694 P2d 711, 1985 Wyo. LEXIS 436 (Wyo.
1985).

Sanctions against an attorney. — When
the award of sanctions is against the attorney
and the attorney fails to file a notice of appeal
in his or her name, W.R.A.P. 1.03 and 2.07 have
not been satisfied, and the appellate court lacks
jurisdiction to hear and decide the issue. Goglio
v. Star Valley Ranch Ass’n, 2002 WY 94, 48 P.3d
1072, 2002 Wyo. LEXIS 100 (Wyo. 2002), over-
ruled in part, LS v. JEQ (In re Order Imposing
Sanctions on Mears), 2018 WY 109, 426 P.3d
824, 2018 Wyo. LEXIS 114 (Wyo. 2018).

Where summary judgment was granted
for the builder, on appeal, because the
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homeowners blatantly disregarded the rules
which required them to designate an adequate
record on appeal, and failed to provide cogent
argument, and pertinent legal authority to sup-
port their contention, sanctions, costs and at-
torney fees, were proper. Orcutt v. Shober Invs.
Inc., 2003 WY 60, 69 P.3d 386, 2003 Wyo.
LEXIS 75 (Wyo. 2003).

Jurisdiction lost. — Judgment debtor’s
failure to appeal within 30 days under Wyo. R.
App. P. 2.01 from the denial of his petition to
enjoin an execution sale, which was a final
appealable order under Wyo. R. App. P. 1.05(b),
deprived the reviewing court of jurisdiction as
to that issue pursuant to this section. Cook v.
Swires, 2009 WY 21, 202 P.3d 397, 2009 Wyo.
LEXIS 20 (Wyo. 2009).

Law reviews. — Tyler J. Garrett, Anatomy
of a Wyoming Appeal: A Practitioner’s Guide for
Civil Cases, 16 Wyo. L. Rev. 139 (2016).

Rule 1.04. Review by Supreme Court and District Court.

(a) A judgment or appealable order entered by a district court or the
chancery court may be: affirmed, reversed, vacated, remanded, or modified by
the supreme court for errors appearing on the record.

(b) A judgment or appealable order entered by an administrative agency or
any court inferior in jurisdiction to the district court, upon an appeal or
proceeding for judicial review, may be: affirmed, reversed, vacated, remanded,
or modified by the district court for errors appearing on the record.

(¢) An appeal will be dismissed, by either order or opinion, if the appellate
court concludes it is without jurisdiction to decide the case.

History:

Amended April 6, 2015, effective July 1, 2015;
amended October 12, 2021, effective January 1,
2022.

Source. — Former Rule 72(b) and (c),
W.R.C.P.
Cross references. — For appeals from

courts of limited jurisdiction, see § 5-2-119.

Denial of a motion to dismiss is not a
final appealable order. — Gooden v. State,
711 P2d 405, 1985 Wyo. LEXIS 618 (Wyo.
1985).

Appellate jurisdiction of small claims
actions. — Actions for small claims are no
different, other than the informal procedure,
from any other civil actions triable in county
courts or justice of the peace courts, and it
follows that appellate jurisdiction is assigned to
the district court within the same county. John-
son v. Statewide Collections, 778 P.2d 93, 1989
Wyo. LEXIS 181 (Wyo. 1989).

Subject Matter Jurisdiction. — District
court had subject matter jurisdiction because
an airport had no duty to comply with the
Financial Institutions Reform, Recovery, and
Enforcement Act of 1989 when it was seeking
redress for the independent acts of a lessee,
which was not a bank or a financial institution.
Sky Harbor Air Serv. v. Cheyenne Reg’l Airport

Bd., 2016 WY 17, 368 P.3d 264, 2016 Wyo.
LEXIS 17 (Wyo. 2016).

Appeal dismissed where noncompliance
with Rule 54(b), W.R.C.P — Where there has
been noncompliance with Rule 54(b), W.R.C.P.,,
in that the liabilities of fewer than all of the
parties have been determined, and there has
been no express determination that there is no
just reason for delay, the appeal will be dis-
missed. Hoback Ranches, Inc. v. Urroz, 622 P.2d
948, 1981 Wyo. LEXIS 324 (Wyo. 1981).

Matters raised for first time on appeal
generally not considered. — The Supreme
Court will not consider matters raised for the
first time on appeal unless they go to jurisdic-
tion or are otherwise of such a fundamental
nature that the court must take cognizance of
them. Nickelson v. People, 607 P.2d 904, 1980
Wyo. LEXIS 239 (Wyo. 1980).

Great deal of deference is provided to
trial court on appeal, as a judgment will be
affirmed on any legal ground appearing in the
record. Wyoming Pub. Serv. Comm’n v. Hop-
kins, 602 P.2d 374, 1979 Wyo. LEXIS 481 (Wyo.
1979).

Supreme Court will affirm trial judge on
any legal ground appearing in record. —
Jones v. State, 602 P.2d 378, 1979 Wyo. LEXIS
482 (Wyo. 1979).

Consideration of evidence on review. —
Supreme Court on review must consider the
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evidence most favorable to the prevailing party
and every inference which the Supreme Court
can give to it, and, if this evidence with its
attendant inferences is sufficient to sustain the
judgment, the Supreme Court will not disturb
the decision of the trier of fact. Cardin v. Mor-
rison-Knudsen, 603 P.2d 862, 1979 Wyo. LEXIS
487 (Wyo. 1979).

Denial of motion for summary judgment
is not appealable in that it is not a final order.
Kimbley v. Green River, 663 P.2d 871, 1983
Wyo. LEXIS 317 (Wyo. 1983).

Order finding no contempt was not final.
— Because an order was not appealable under
Wyo. R. App. P. 1.05(b) as it did not determine
the action and did not fix the term of a mother’s
visitation due to there having been no final
hearing on the terms of the mother’s visitation,
a father’s appeal from the order, which found
him not in contempt but issued several direc-
tives regarding the mother’s visitation with the
parties’ children, was properly dismissed. In-
man v. Williams, 2008 WY 81, 187 P.3d 868,
2008 Wyo. LEXIS 84 (Wyo. 2008).

Order denying transcript not final or-
der. — An order of a district court denying a
free transcript to an appellant is not a judg-
ment or final order within the meaning and
purpose of Rule 1.05. Escobedo v. State, 601
P.2d 1028, 1979 Wyo. LEXIS 499 (Wyo. 1979).

Order not affecting substantial rights
not final order. — District court’s decision
was not a final reviewable order where the
order did not affect a substantial right of either
party; the tone of the order was to advise the
parties of their rights and duties concerning
custody and visitation, the true thrust of the
order was to admonish the parties concerning
their actions, the divorce decree remained un-
changed, and the parties remained free to pur-
sue an action to modify custody. Stone v. Stone,
842 P.2d 545, 1992 Wyo. LEXIS 168 (Wyo.
1992), reh’g denied, 1993 Wyo. LEXIS 2 (Wyo.
Jan. 5, 1993).

Order not resolving all issues was not a
judgment. — Court order concluding that a
mother failed to prove the statutory require-
ments for terminating a father’s parental
rights was not a judgment under Wyo. R. App.
P. 1.04, and thus was not appealable because it
did not resolve all the issues in the case. SEG v.
GDK, 2007 WY 203, 173 P.3d 395, 2007 Wyo.
LEXIS 215 (Wyo. 2007).

Order restricting visitation. — Order that
indefinitely denied mother visitation except un-
der supervised conditions was a final order and
not merely an interlocutory interpretation of a
prior custody and visitation order. JLJ v. AFM
(Inre SAJ), 942 P.2d 407, 1997 Wyo. LEXIS 104
(Wyo. 1997).

Criminal restitution order. — Restitution
order imposed after defendant pled guilty to
obtaining property by false pretenses was an
appealable order, although defendant’s de-
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ferred prosecution was not a judgment impos-
ing a sentence, because a restitution order is a
judgment by operation of law and therefore is
an order affecting a substantial right in an
action. Belanger v. State, 2021 WY 110, 496
P.3d 770, 2021 Wyo. LEXIS 117 (Wyo. 2021).

Modification of damages judgment inap-
propriate on appeal. — In a negligence ac-
tion against the state, where the jury found the
state to be 100% negligent but awarded plain-
tiff only 30% of its damages, and there was no
instruction given to the jury that would permit
an apportionment of damages, it was not ap-
propriate on appeal to modify the judgment; the
case was remanded for a new trial on the
question of damages. Martinez v. City of Chey-
enne, 791 P.2d 949, 1990 Wyo. LEXIS 50 (Wyo.
1990), overruled, Beaulieu v. Florquist, 2004
WY 31, 86 P.3d 863, 2004 Wyo. LEXIS 37 (Wyo.
2004).

Probate order not final. — While it was
true that a final judgment or an appealable
order made by a trial court could be ruled upon
by the state supreme court for errors appearing
in the record, the state supreme court had to
dismiss the appeal filed in the case at hand, by
an estate’s personal representative, from a trial
court’s order admitting the decedent’s pur-
ported will to probate and appointing the per-
sonal representative, because no final judg-
ment or appealable order existed, as the trial
court’s order did not resolve the merits of the
controversy between the parties and did not
affect the substantial rights of the parties.
Estate of McLean v. Benson, 2003 WY 78, 71
P.3d 750, 2003 Wyo. LEXIS 98 (Wyo. 2003).

Motion to reconsider is nullity. — Moth-
er’s appeal of the trial court’s denial of her
motion to reconsider a child support abatement
order was dismissed because the Wyoming
Rules of Civil Procedure did not recognize a
“motion for reconsideration”; therefore the trial
court order purportedly denying the motion
was void. Under W.R.A.P. 1.04(a) and 1.05, the
Supreme Court of Wyoming has jurisdiction to
entertain appeals only from final, appealable
orders. Plymale v. Donnelly, 2006 WY 3, 125
P.3d 1022, 2006 Wyo. LEXIS 4 (Wyo. 2006),
limited, Steranko v. Dunks, 2009 WY 9, 199
P.3d 1096, 2009 Wyo. LEXIS 7 (Wyo. 2009).

Contempt of court. — Order adjudging a
former wife in contempt of court for violating a
temporary restraining order in her divorce case
was not a final appealable order, as no order
had been issued imposing punishment on the
former wife. Former wife’s appeal from the
contempt order was dismissed for lack of juris-
diction. Hamilton v. Hamilton, 2010 WY 35, 228
P.3d 51, 2010 Wyo. LEXIS 36 (Wyo. 2010).

Law reviews. — Tyler J. Garrett, Anatomy
of a Wyoming Appeal: A Practitioner’s Guide for
Civil Cases, 16 Wyo. L. Rev. 139 (2016).

For article, “A Critical Look at Wyoming
Water Law,” see XXIV Land & Water L. Rev.
307 (1989).
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Rule 1.05. Appealable Order Defined.

An appealable order is:

(a) An order affecting a substantial right in an action, when such order, in
effect, determines the action and prevents a judgment; or

(b) An order affecting a substantial right made in a special proceeding; or

(c) An order made upon a summary application in an action after

judgment; or

(d) An order, including a conditional order, granting a new trial on the
grounds stated in Rule 59(a) (4) and (5), Wyo. R. Civ. P,; if an appeal is taken
from such an order, the judgment shall remain final and in effect for the
purposes of appeal by another party; or

(e) Interlocutory orders and decrees of the district courts which:

(1) Grant, continue, or modify injunctions, or dissolve injunctions, or
refuse to dissolve or modify injunctions; or

(2) Appoint receivers, or issue orders to wind up receiverships, or to
take steps to accomplish the purposes thereof, such as directing sales or

other disposition of property.

(See Rule 13 for additional guidance on review of interlocutory

orders.)

Source. — Former Rule 72(a), WR.C.P.

Cross references. — For appeals from
courts of limited jurisdiction, see § 5-2-119.
Dismissal of case. — Appellate court had

subject matter jurisdiction over an appeal from
the district court’s denial of appellant’s motion
to amend the complaint because the district
court’s denial of appellant’s motion to amend
the complaint accompanied the court’s award of
summary judgment to appellee; however, the
order did not finally decide the action because it
explicitly gave appellant time to substitute the
real party in interest. When appellant was
unable to do so, the district court dismissed the
case, resulting in a final, appealable order.
Gaston v. Life Care Ctrs. of Am., Inc., 2021 WY
74, 488 P.3d 929, 2021 Wyo. LEXIS 82 (Wyo.
2021).

Order denying motion for jury trial not
final and appealable order. Order denying a
mother’s motion for a jury trial was not a final
appealable order because it did not affect the
mother’s parental rights or deprive her of due
process and could not be construed to have
affected a substantial right; the order affected
only the mother’s statutory and waivable right
to a jury trial. LCB v. State ex rel. Dep’t of Fam.
Servs., 2023 WY 23, 525 P.3d 1030, 2023 Wyo.
LEXIS 24 (Wyo. 2023).

Order leaving nothing for future consid-
eration final. — Generally, a judgment or
order which determines the merits of the con-
troversy and leaves nothing for future consid-
eration is final and appealable, and it is not
appealable unless it does those things. Public
Serv. Comm’n v. Lower Valley Power & Light,
608 P.2d 660, 1980 Wyo. LEXIS 249 (Wyo.
1980).

But order designed to obtain additional
information not final. — An order not de-
signed finally to dispose of a matter, but only to

obtain additional information which should be
considered by a lower tribunal, is not a final
order. Public Serv. Comm’n v. Lower Valley
Power & Light, 608 P.2d 660, 1980 Wyo. LEXIS
249 (Wyo. 1980).

District court’s order requiring that a care-
taker make an accounting to the estate for all
vehicle and real property transfers as well as
moneys removed from the decedent’s bank and
investment accounts was not a final appealable
judgment where it further contemplated that
the estate’s damages would be calculated based
in part on that accounting. Thus, the order
required further proceedings and did not re-
solve all outstanding issues. Davidson-Eaton v.
Iversen, 2021 WY 49, 484 P.3d 23, 2021 Wyo.
LEXIS 56 (Wyo. 2021).

And order remanding to administrative
agency is not. — A judgment of a district court
remanding an administrative proceeding to the
agency for further proceedings is not an appeal-
able order under W.R.A.P. 1.05. Bd. of Trs. of
Mem. Hosp. v. Martin, 2003 WY 1, 60 P.3d
1273, 2003 Wyo. LEXIS 3 (Wyo. 2003).

And order that does not determine the
merits is not. — District court order in divorce
action did not determine merits of controversy,
and it was therefore not a final, appealable
order, where it resolved jurisdictional issue and
set a hearing date on substance of father’s
motion to modify visitation. Steele v. Neeman, 6
P.3d 649, 2000 Wyo. LEXIS 136 (Wyo. 2000).

Appeal dismissed where noncompliance
with Rule 54(b), W.R.C.P — Where there has
been noncompliance with Rule 54(b), W.R.C.P.,
in that the liabilities of fewer than all of the
parties have been determined, and there has
been no express determination that there is no
just reason for delay, the appeal will be dis-
missed. Hoback Ranches, Inc. v. Urroz, 622 P.2d
948, 1981 Wyo. LEXIS 324 (Wyo. 1981).
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And no right of appeal where court errs
in determining multiple claims. — There is
no right of appeal where the trial court errs in
determining that there are multiple claims
within the contemplation of subdivision (b) of
Rule 54, W.R.C.P,, regarding entry of a final
judgment. Griffin v. Bethesda Found., 609 P.2d
459, 1980 Wyo. LEXIS 257 (Wyo. 1980).

Subsequent motion not required for re-
view. — After summary judgment is granted
and an order filed the judgment is final and
appealable; no subsequent motion under Rule
60(b), W.R.C.P,, is required. Wyoming Ins. Dep’t
v. Sierra Life Ins. Co., 599 P.2d 1360, 1979 Wyo.
LEXIS 453 (Wyo. 1979).

Order denying intervention as of right
deemed final. — If, as stated in Rule 24(a)(2),
W.R.C.P,, a party is entitled to intervention if
he “is so situated that the disposition of the
action may as a practical matter impair or
impede his ability to protect that interest,” an
order denying intervention to such a party as of
right would always result in determining that
action and preventing a judgment in it relative
to the person seeking intervention, thus placing
such order within the definition of a final order
under this rule. James S. Jackson Co. v. Horse-
shoe Creek, Ltd., 650 P.2d 281, 1982 Wyo.
LEXIS 378 (Wyo. 1982).

Denial of a motion to intervene under
W.R.C.P. 24(a)(2) was a final and appealable
order pursuant to WR.A.P. 1.05, but where the
notice of appeal of was not filed within the
30-day period for final orders under W.R.A.P.
2.01(a), the court did not have jurisdiction to
hear the appeal under W.R.A.P. 1.03. Yeager v.
Forbes, 2003 WY 134, 78 P.3d 241, 2003 Wyo.
LEXIS 164 (Wyo. 2003).

Remand to county board is final order.
— Where a district court order remanded a case
to the county board for a hearing on certain
issues, this order affected a substantial right of
the board and prevents a judgment in favor of
the board’s bypassing such a hearing; it is,
therefore, a final appealable order. Big Horn
County Comm’rs v. Hinckley, 593 P.2d 573,
1979 Wyo. LEXIS 399 (Wyo. 1979).

Modification of child custody. — In a case
involving a modification of child custody due to
visitation interference, the order was appeal-
able because it was a special proceeding; more-
over, substantial rights were affected because
the right to associate with family was a funda-
mental liberty protected by the state and fed-
eral constitutions. FML v. TW, 2007 WY 73, 157
P.3d 455, 2007 Wyo. LEXIS 79 (Wyo. 2007).

Order denying transcript not final or-
der. — An order of a district court denying a
free transcript to an appellant is not a judg-
ment or final order within the meaning and
purpose of this rule. Escobedo v. State, 601 P.2d
1028, 1979 Wyo. LEXIS 499 (Wyo. 1979).

Order denying motion to strike not final
order. — District court’s order denying the
mother’s motion to strike documents attached
to a petition to establish paternity and child
support was not a final, appealable order under
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Wyo. R. App. P. 1.05, since mother did not take
issue with the final support order; she did not
contend that the documents affected the final
support order in any manner. SLU v. Dep’t of
Family Servs., 2006 WY 115, 142 P.3d 1133,
2006 Wyo. LEXIS 120 (Wyo. 2006).

Finality of order holding bequests to
subscribing witnesses void. — Order in
which court held bequests to subscribing wit-
nesses to be void became final upon the entry of
the final decree of distribution and determina-
tion of heirship, and at that point became
appealable. Watson v. Dailey, 673 P.2d 645
(Wyo. 1983).

Summary judgment ruling that resolves
case. — When trial court grants one party’s
motion for summary judgment and denies op-
posing party’s motion for summary judgment,
and court’s decision completely resolves the
case, both the grant and denial of the motions
for summary judgment are appealable. Lieber-
man v. Wyoming.com LLC, 11 P.3d 353, 2000
Wyo. LEXIS 194 (Wyo. 2000).

Because a decision granting summary judg-
ment in a labor dispute was an appealable
order under Wyo. R. App. P. 1.05(a) since it left
nothing for further consideration, a notice of
appeal filed more than 30 days thereafter was
untimely under Wyo. R. App. P. 2.01(a); dis-
missal entered in the case after summary judg-
ment was merely a nullity, and there was no
equitable tolling principals recognized under
Wyoming law. Merchant v. Gray, 2007 WY 208,
173 P.3d 410, 2007 Wyo. LEXIS 220 (Wyo.
2007).

Denial of motion for summary judgment
is not appealable in that it is not a final order.
Kimbley v. Green River, 663 P.2d 871, 1983
Wyo. LEXIS 317 (Wyo. 1983); J Bar H, Inc. v.
Johnson, 822 P.2d 849, 1991 Wyo. LEXIS 190
(Wyo. 1991).

Nor is order denying motion to dismiss.
— There is no right to appeal from the order
denying the motion to dismiss, which is not a
“final order” as defined in this rule. Stamper v.
State, 672 P.2d 106, 1983 Wyo. LEXIS 402
(Wyo. 1983), reinstated, 701 P.2d 557, 1985
Wyo. LEXIS 487 (Wyo. 1985).

Denial of motion for a new trial not
appealable. — An order of the trial court
denying the personal representatives’ motion
for a new trial following an adverse verdict in
their wrongful death action was not an appeal-
able final order, as the appeal had to be from
the judgment entered on the verdict in order to
bestow jurisdiction upon the Supreme Court to
hear the appeal. Scott v. Sutphin, 2005 WY 38,
109 P.3d 520, 2005 Wyo. LEXIS 45 (Wyo. 2005),
reh’g denied, 2005 Wyo. LEXIS 65 (Wyo. May 3,
2005).

Motion to reconsider is nullity. — Moth-
er’s appeal of the trial court’s denial of her
motion to reconsider a child support abatement
order was dismissed because the Wyoming
Rules of Civil Procedure did not recognize a
“motion for reconsideration”; therefore the trial
court order purportedly denying the motion
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was void. Under W.R.A.P. 1.04(a) and 1.05, the
Supreme Court of Wyoming has jurisdiction to
entertain appeals only from final, appealable
orders. Plymale v. Donnelly, 2006 WY 3, 125
P.3d 1022, 2006 Wyo. LEXIS 4 (Wyo. 2006),
limited, Steranko v. Dunks, 2009 WY 9, 199
P.3d 1096, 2009 Wyo. LEXIS 7 (Wyo. 2009).

But “appeal” from such order consid-
ered as petition for writ of certiorari. —
The defendant’s “notice of appeal,” seeking re-
view of a district court order denying his motion
to dismiss on the ground that a retrial placed
him in double jeopardy, not being a “final or-
der,” was considered as a petition for a writ of
certiorari. Stamper v. State, 701 P.2d 557, 1985
Wyo. LEXIS 487 (Wyo. 1985).

Although a district court’s order annulling a
municipal candidate’s election was not appeal-
able because it granted only partial summary
judgment and was not certified as immediately
appealable by the district court, the supreme
court converted the notice of appeal into a writ
of review because the issues raised presented
questions of significant state importance.
Smith v. Brito, 2007 WY 191, 173 P.3d 351,
2007 Wyo. LEXIS 203 (Wyo. 2007).

Party not appealing “final order” cannot
appeal from petition to reopen case’s de-
nial. — An employee was without standing to
challenge the validity of a stipulation entered
into with his employer because he failed to
appeal the district court’s “final order of
award,” which ruled that the stipulation, and
the prior court order approving and enforcing
the agreement, limited the benefits payable on
account of the employee’s injury and that the
provisions of that prior order should be en-
forced, but instead filed a petition to reopen the
case and appealed from a denial of that peti-
tion. In re Injury to Lea, 707 P.2d 754, 1985
Wyo. LEXIS 592 (Wyo. 1985).

Default entry is not final order. — An
entry of default is not a final disposition of the
controversy and is not a final appealable order;
it is simply a clerical act performed by the clerk
of court which determines liability but not
relief. Lee v. Sage Creek Ref. Co., 876 P.2d 997,
1994 Wyo. LEXIS 82 (Wyo. 1994).

Order, leaving nothing not disposed of,
“final”. — Where the Supreme Court had dif-
ficulty identifying matters not disposed of in
the final order, the “Judgment and Final Order”
entered by the court was a “final order” dispos-
ing of the claims raised for purposes of appel-
late review. In re Estate of Bell, 726 P.2d 71,
1986 Wyo. LEXIS 602 (Wyo. 1986).

Court order, reversing agency order al-
lowing mining permit, final appealable or-
der. — District court order reversing an order
of the Environmental Quality Council which
allowed a mining permit without consent from
surface landowners adjacent to the land to be
mined, was a final appealable order, since the
district court order prevented a judgment in
favor of the issuance of the mining permit.
WYMO Fuels v. Edwards, 723 P.2d 1230, 1986
Wyo. LEXIS 601 (Wyo. 1986).
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Order denying dismissal for immunity
appealable. — An order denying dismissal of a
claim based on qualified immunity is final and
appealable because of the irreparable loss of
immunity otherwise attendant to appellant.
Park County v. Cooney, 845 P.2d 346, 1992 Wyo.
LEXIS 175 (Wyo. 1992), cert. denied, White v.
Cooney, 510 U.S. 813, 114 S. Ct. 60, 126 L. Ed.
2d 30, 1993 U.S. LEXIS 4946 (U.S. 1993).

Partial summary judgment not appeal-
able. — Because two partial summary judg-
ment orders in favor of a former wife relating to
a child support arrearage were not final under
Wyo. R. Civ. P. 54(b), an appeal was dismissed.
Moreover, the appeal did not fall under Wyo. R.
App. P. 1.05 nor was it the type that warranted
conversion to a petition for a writ of review
under Wyo. R. App. P. 13. Witowski v. Roosevelt,
2007 WY 70, 156 P.3d 1001, 2007 Wyo. LEXIS
76 (Wyo. 2007).

Neglect finding and transfer order ap-
pealable as affecting substantial rights. —
Court treated findings of fact and conclusions of
law finding neglect and an order of transfer of
physical placement as appealable orders be-
cause they had the effect of an adjudicatory
decree and a dispositional order under this and
other sections and they affect the mother’s
substantial rights. DH v. Wyo. Dep’t of Family
Servs. (In re "H" Children), 2003 WY 155, 79
P.3d 997, 2003 Wyo. LEXIS 185 (Wyo. 2003),
reh’g denied, 2004 Wyo. LEXIS 2 (Wyo. Jan. 13,
2004).

Order denying appointment of indepen-
dent medical examination in conservator
action. — District Court’s order denying wife’s
motions for independent medical examination
and for competency hearing was an appealable
order under W.R.A.P. 1.05 because the wife was
sufficiently affected to guarantee an actual jus-
ticiable controversy where she was properly
situated with sufficient pecuniary, personal,
and tangible interests at stake given a pending
divorce action. McNeel v. McNeel (In re
McNeel), 2005 WY 36, 109 P.3d 510, 2005 Wyo.
LEXIS 42 (Wyo. 2005).

Order distributing assets of limited
partnership was final, appealable order. —
District court’s order approving a plan for the
winding up and distribution of the assets of a
limited partnership was a final, appealable
order for purposes of this section. Weiss w.
Weiss, 2008 WY 30, 178 P.3d 1091, 2008 Wyo.
LEXIS 33 (Wyo. 2008).

Order not affecting substantial rights
not final order. — District court’s decision
was not a final reviewable order where the
order did not affect a substantial right of either
party; the tone of the order was to advise the
parties of their rights and duties concerning
custody and visitation, the true thrust of the
order was to admonish the parties concerning
their actions, the divorce decree remained un-
changed, and the parties remained free to pur-
sue an action to modify custody. Stone v. Stone,
842 P.2d 545, 1992 Wyo. LEXIS 168 (Wyo.
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1992), reh’g denied, 1993 Wyo. LEXIS 2 (Wyo.
Jan. 5, 1993).

Court order concluding that a mother failed
to prove statutory requirements for terminat-
ing a father’s parental rights was not an ap-
pealable order because it did not affect a sub-
stantial right. SEG v. GDK, 2007 WY 203, 173
P.3d 395, 2007 Wyo. LEXIS 215 (Wyo. 2007).

Order ruling that the Indian Child Wel-
fare Act did not apply affecting an Indian
tribe’s substantial rights in juvenile ne-
glect proceedings. — In juvenile neglect pro-
ceedings regarding a child who was an enrolled
member of an Indian tribe, a district court’s
order ruling that the Indian Child Welfare Act
was not applicable sufficiently affected a sub-
stantial right of the tribe pursuant to W.R.A.P.
1.05(b) because such an order effectively would
have denied the tribe an opportunity to partici-
pate in the proceedings as an intervening party.
SNK v. State, 2003 WY 141, 78 P.3d 1032, 2003
Wyo. LEXIS 171 (Wyo. 2003).

Proceedings in juvenile court are spe-
cial proceedings. — The Wyoming Rules of
Appellate Procedure provide that an order is
appealable if it affects a substantial right and is
made in a special proceeding. Proceedings in
juvenile court are special proceedings. Reed v.
State (In re Parental Rights To AM-LR), 2018
WY 76, 421 P.3d 551, 2018 Wyo. LEXIS 78
(Wyo. 2018).

Order remanding to administrative
agency. — Court dismissed one of the taxpay-
er’s consolidated appeals of ad valorem per-
sonal property tax assessments on its coal
mines for lack of jurisdiction because that the
State Board of Equalization had remanded the
case to the County Board of Equalization;
therefore the taxpayer was the prevailing party
and was not adversely affected as provided
under Wyo. Stat. Ann. § 39-11-102.1, or “ag-
grieved” as provided in Wyo. Stat. Ann. § 39-
13-109 and Wyo. R. App. P. 12.01. Thunder
Basin Coal Co. v. Campbell County, 2006 WY
44, 132 P.3d 801, 2006 Wyo. LEXIS 47 (Wyo.
2006).

Criminal restitution order. — Restitution
order imposed after defendant pled guilty to
obtaining property by false pretenses was an
appealable order, although defendant’s de-
ferred prosecution was not a judgment impos-
ing a sentence, because a restitution order is a
judgment by operation of law and therefore is
an order affecting a substantial right in an
action. Belanger v. State, 2021 WY 110, 496
P.3d 770, 2021 Wyo. LEXIS 117 (Wyo. 2021).

Appeal from judgment reinstated, upon
defendant’s appeal from transfer to peni-
tentiary from hospital. — In its judgment
and sentence, the trial court ordered the defen-
dant to the Wyoming state hospital for treat-
ment and, after conclusion of that treatment, to
commitment at the Wyoming state peniten-
tiary, the total length of commitment to be not
less than 15 nor more than 20 years. Although
this judgment and sentence was a final order,
as defined by this rule, from which an appeal
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should have been taken within 15 days under
Rule 2.01, the defendant failed to so act, but
instead appealed from the order transferring
him to the penitentiary, which was entered
nearly one year after the judgment and sen-
tence. However, since the defendant also as-
serted in his notice of appeal that he was
appealing from the judgment and sentence, as
well as the order of transfer, in order to ensure
that he be afforded effective assistance of coun-
sel, the appeal taken from the judgment and
sentence was reinstated. Price v. State, 716
P.2d 324, 1986 Wyo. LEXIS 508 (Wyo. 1986)
(plurality opinion) .

Posting supersedeas bond did not con-
stitute payment made to trigger § 35-11-
1418(c) (reimbursement for payment made
pursuant to court order arising from release of
underground storage tank); the supersedeas
bond constituted security provided by the judg-
ment debtor to avoid execution on the judgment
and did not constitute accomplished payment
until an unqualified right to the proceeds ac-
crued after the judgment was affirmed on ap-
peal. V-1 Oil Co. v. People, 799 P.2d 1199, 1990
Wyo. LEXIS 125 (Wyo. 1990).

Probate judgment not final. — While it
was true that a final judgment or an appealable
order made by a trial court could be ruled upon
by the state supreme court for errors appearing
in the record, the state supreme court had to
dismiss the appeal filed in the case at hand by
an estate’s personal representative from a trial
court’s order admitting the decedent’s pur-
ported will to probate and appointing the per-
sonal representative, because no final judg-
ment or appealable order existed, as the trial
court’s order did not resolve the merits of the
controversy between the parties and did not
affect the substantial rights of the parties.
Estate of McLean v. Benson, 2003 WY 78, 71
P.3d 750, 2003 Wyo. LEXIS 98 (Wyo. 2003).

Judgment debtor’s failure to appeal within
30 days under Wyo. R. App. P. 2.01 from the
denial of his petition to enjoin an execution
sale, which was a final appealable order under
this section, deprived the reviewing court of
jurisdiction as to that issue pursuant to Wyo. R.
App. P. 1.03. Cook v. Swires, 2009 WY 21, 202
P.3d 397, 2009 Wyo. LEXIS 20 (Wyo. 2009).

In a case in which a husband shot his wife
and then himself, and the petition of the wife’s
estate was granted to sell two of the vehicles
that the couple owned as joint tenants with
right of survivorship, under this section, the
appeal by the husband’s estate was dismissed
as the order was not final and appealable as it
did not determine the parties to whom the
estate was to be distributed and how much they
would receive or determine that the personal
representative had properly completed the de-
creed distribution and administration of the
estate; and the record indicated there were, or
would be, other property disputes between the
two estates. Rowe v. Walker (In re Estate of
Rowe), 2021 WY 87, 492 P.3d 888, 2021 Wyo.
LEXIS 96 (Wyo. 2021).
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Appeal notice treated as petition for
writ of review. — Although a district court’s
order annulling a municipal candidate’s elec-
tion was not appealable because it granted only
partial summary judgment and was not certi-
fied as immediately appealable by the district
court, the supreme court converted the notice of
appeal into a writ of review because the issues
raised presented questions of significant state
importance. Smith v. Brito, 2007 WY 191, 173
P.3d 351, 2007 Wyo. LEXIS 203 (Wyo. 2007).

Order denying motion to compel arbi-

WYOMING COURT RULES 16

to compel arbitration was proper because it was
a final order of a district court under this
section. Fox v. Tanner, 2004 WY 157, 101 P.3d
939, 2004 Wyo. LEXIS 204 (Wyo. 2004).

Law reviews. — For article, “Industrial
Siting Legislation: The Wyoming Industrial De-
velopment Information and Siting Act — Ad-
vance or Retreat?” see XI Land & Water L. Rev.
27 (1976).

Tyler J. Garrett, Anatomy of a Wyoming
Appeal: A Practitioner’s Guide for Civil Cases,

tration. — Appeal from the denial of a motion 16 Wyo. L. Rev. 139 (2016).

Rule 1.06. Joint Appeals.

If two or more parties are entitled to appeal from a judgment or order, and
their interests are such as to make joinder practicable, they may file a joint
notice of appeal, or may join in appeal after filing separate notices of appeal.
Appellants filing jointly shall file only one combined brief and, if applicable,
one combined reply brief.

History: Source. — Former Rule 74, WR.C.P.

Amended April 6, 2015, effective July 1, 2015.

Rule 1.07. Filing and Service of Documents by Facsimile Transmission
in the Supreme Court.

(a) The supreme court will neither accept facsimile filings nor transmit any
court documents, including orders, by facsimile transmission.

(b) In a death penalty case with a scheduled execution date, the prohibition
against fax filing of an original proceeding or other documents may be waived
by the supreme court.

History: 2001; amended April 6, 2015, effective July 1,
Adopted May 4, 2001, effective September 1,  2015.
2.
PROCESSING APPEAL

Rule 2.01. How and when Taken; Cross-Appeals and Dismissals.

(a) An appeal from a trial court to an appellate court shall be taken by filing
the notice of appeal with the clerk of the trial court within 30 days from entry
of the appealable order and concurrently serving the same in accordance with
the provisions of Rule 5, Wyo.R.Civ.P.,, (or as provided in Wyo.R.Cr.P. 32 (c)(4)).
The pro se filing of a notice of appeal by an inmate confined in a penal
institution is additionally subject to the provisions of Rule 14.04. Contempo-
raneously with the filing of the notice of appeal with the clerk of the trial court,
a copy of the notice of appeal shall also be served on the clerk of the appellate
court. See Rule 1.03. In criminal cases appealed to the supreme court, the
notice of appeal shall be served upon the office of public defender and the office
of attorney general. In cases specified in Wyo.Stat.Ann. § 14-12-101(a), the
notice of appeal shall be served upon the Wyoming Guardian Ad Litem
Program.

(1) Upon a showing of excusable neglect, the trial court in any action may
extend the time for filing the notice of appeal, provided the application for
extension of time is filed prior to the expiration of 45 days from entry of the
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appealable order. Along with the application for extension of time, appellant
shall submit a proposed notice of appeal, which the clerk of court shall
retain. At the time of filing the application for extension of time, appellant
shall also deliver to the clerk of the trial court the filing fee for docketing the
case in the appellate court or a motion for leave to proceed in forma pauperis.
See Rule 2.09(a). If the district court does not enter an order granting the
application for extension within 14 days of filing of the application, the
application shall be deemed denied. If the trial court grants the application
for extension of time within the 14-day period, the clerk of court shall file the
proposed notice of appeal concurrently with entry of the order extending the
time. If the trial court denies the application or if the application is deemed
denied, any docketing fee shall be refunded to appellant. Appellant shall
promptly serve appellee a copy of the order extending the time. If such an
order is issued, it shall be appended to the notice of appeal that is served on

the clerk of the appellate court.

(2) If a timely notice of appeal is filed by a party, any other party may file

a notice of appeal within the time prescribed by Rule 2.01(a) or within 15
days of the date on which the first notice of appeal was filed.

(b) If an appeal has not been docketed with the appellate court, the parties,

with the approval of the trial court, may dismiss the appeal by stipulation filed

in that court, or that court may dismiss the appeal upon motion and notice by

appellant.

(¢) An amended notice of appeal shall be limited to the correction of clerical
errors or omissions in the original notice of appeal. It may not be used for the
purpose of appealing an order or judgment entered subsequent to the filing of
the original notice of appeal, except as provided in 2.02(c) or when a subse-
quent order or judgment amends the order or judgment from which the appeal
was initially taken. The amended notice shall be served and filed pursuant to
the provisions of Rule 14.01, provided, however, that no filing fees need be paid.

History:

Amended May 4, 1999, effective October 1,
1999; amended July 26, 2006, effective Decem-
ber 1, 2006; amended April 14, 2010, effective
July 1, 2010; amended April 6, 2015, effective
July 1, 2015; amended August 23, 2017, effec-
tive November 1, 2017.

Comment. — The 1997 amendment of this

Source. — Former Rule 73(a), WR.C.P. —in
general; premature filing, Kan. Appel. Prac.
2.03.

This rule controlled over conflicting
statute. — Supreme court has authority to
establish procedural rules for state’s judicial
branch that supersede conflicting statutes, and
to the extent that § 5-5-142 dictated procedure
in the inferior courts it was unconstitutional;
this rule is controlling in determining time
limit for filing appeal from county (now circuit)
court to district court. Kittles v. Rocky Mt.
Recovery, Inc., 1 P.3d 1220, 2000 Wyo. LEXIS
77 (Wyo. 2000).

Jurisdiction following adjudication of
delinquency. — In a juvenile proceeding after
adjudication of delinquency, the nature of the
dispositional proceedings is not criminal and

rule requires that a notice of appeal be filed
with the clerk of the appellate court, rather
than merely mailed. This amendment was
deemed necessary because many appellants
failed to mail a copy of the notice of appeal to
the clerk of the appellate court. Also, see Gen-
eral Order 97-1 which provides for a $150.00
sanction for failure to comply with this rule.

does not raise a potential ineffective-assis-
tance-of-attorney claim and, therefore, the su-
preme court has no jurisdiction to hear an
untimely appeal. BW v. State (In re BW), 12
P.3d 675, 2000 Wyo. LEXIS 208 (Wyo. 2000).

Notice filed upon presentation to court
clerk. — An appellant’s notice of appeal is
deemed filed for purposes of this rule upon the
appellant’s presenting the notice for filing to
the clerk of the district court and not upon the
appellant’s payment to the clerk of the tran-
script fee prescribed by § 5-3-206(a)(vii). Jung-
Leonczynska v. Steup, 782 P.2d 578, 1989 Wyo.
LEXIS 221 (Wyo. 1989).

Separate notice of appeal required. —
District court retained jurisdiction over an
award of costs to a motorist in a suit arising out
of a collision with a cyclist, and the cyclist, who
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appealed, failed to file a separate notice of
appeal pertaining to his challenge to the award
of costs; therefore, the appellate court lacked
jurisdiction to hear this issue on appeal. Nish v.
Schaefer, 2006 WY 85, 138 P.3d 1134, 2006
Wyo. LEXIS 89 (Wyo. 2006).

Habeas Corpus. — Inmate’s federal habeas
petition was untimely pursuant to 28 U.S.C.S.
§ 2244(d)(1)(A) and this section; he was aware
at trial of the factual predicate for his claim
that counsel was ineffective in not pursuing a
mental illness defense because he was aware
then of his brain injury, and he was not entitled
to equitable tolling based on a state habeas
petition filed after the federal limitations pe-
riod expired or based on his claim of legal, as
opposed to factual, innocence. DeLalio v. Wyo-
ming, 363 Fed. Appx. 626, 2010 U.S. App.
LEXIS 2017 (10th Cir. Wyo.), cert. denied, 560
U.S. 927, 130 S. Ct. 3340, 176 L. Ed. 2d 1224,
2010 U.S. LEXIS 4368 (U.S. 2010).

Oral ruling. — Appeal where in a probation
revocation case was timely, where defendant
was not required to appeal pursuant to Wyo. R.
App. P. 2.01(a); it was sufficient to appeal from
the first written order. Ramsdell v. State, 2006
WY 159, 149 P.3d 459, 2006 Wyo. LEXIS 182

(Wyo. 2006).
Dismissal remedy for noncompliance
with appellate procedure. — Compliance

with rules promulgated by the Supreme Court
is required and the sanction of dismissal for
failure of the appellant to comply therewith
may be the appropriate remedy. Dixon v. Wor-
land, 595 P.2d 84, 1979 Wyo. LEXIS 414 (Wyo.
1979).

District court’s decision letter clearly stated
that it was to constitute the district court’s
final, appealable order in the proceeding; be-
cause defendant’s notice of appeal was filed 34
days thereafter and was untimely, the appel-
late court’s jurisdiction was never invoked and
defendant’s appeal had to be dismissed. Cosco v.
Uphoff, 2003 WY 30, 66 P.3d 702, 2003 Wyo.
LEXIS 36 (Wyo.), cert. denied, 540 U.S. 846,
124 S. Ct. 121, 157 L. Ed. 2d 84, 2003 U.S.
LEXIS 5788 (U.S. 2003).

Revival of lost opportunities to appeal
impermissible. — The filing of a post-judg-
ment motion and order of denial is not permit-
ted to revive lost opportunities to appeal a
judgment; tolling is only allowed in those in-
stances provided by this rule. Jessen v. State,
622 P.2d 1374, 1981 Wyo. LEXIS 283 (Wyo.
1981).

Appellant facing possible irreparable
damages granted writ of certiorari. — Al-
though a summary judgment partitioning real
property did not dispose of all the claims in an
action and, for this reason, was not a final order
and not ordinarily appealable, since the appel-
lant might have suffered irreparable damages
by the partitioning before all claims could have
been disposed of, the court treated his appeal as
a grant of a writ of certiorari. Osborn v. Warner,
694 P.2d 730, 1985 Wyo. LEXIS 442 (Wyo.
1985).
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Motion to alter or amend. — Wife’s motion
to vacate and alter or amend a judgment of
divorce on grounds that husband had perjured
himself was, in essence, a motion to reconsider
and did not stay the 30-day period for filing a
notice of appeal. Morehouse v. Morehouse, 959
P.2d 179, 1998 Wyo. LEXIS 83 (Wyo. 1998).

Denial of a motion for a new trial is
non-appealable order. — An order of the trial
court denying the personal representatives’ mo-
tion for a new trial following an adverse verdict
in their wrongful death action was not an
appealable final order, as the appeal had to be
from the judgment entered on the verdict in
order to bestow jurisdiction upon the Supreme
Court to hear the appeal. Scott v. Sutphin, 2005
WY 38, 109 P.3d 520, 2005 Wyo. LEXIS 45
(Wyo. 2005), reh’g denied, 2005 Wyo. LEXIS 65
(Wyo. May 3, 2005).

Relief from judgment under W.R.C.P.
60(b). — In order not to undermine the purpose
of paragraph (a)(i), where a party does not
learn of a judgment until after the time pro-
vided in that paragraph, relief under W.R.C.P.
60(b) is available only where the party has
shown due diligence, sufficient reason for the
lack thereof, or other special circumstances.
Ahearn v. Anderson-Bishop Pshp., 946 P.2d
417, 1997 Wyo. LEXIS 129 (Wyo. 1997).

Separate notice for appealing award of
costs. — Where district court retained jurisdic-
tion over an award of costs to a motorist in a
suit arising out of a collision with a cyclist, and
the cyclist, who appealed, failed to file a sepa-
rate notice of appeal pertaining to his challenge
to the award of costs, the appellate court lacked
jurisdiction to hear this issue on appeal. Nish v.
Schaefer, 2006 WY 85, 138 P.3d 1134, 2006
Wyo. LEXIS 89 (Wyo. 2006).

Agency’s inaction deemed a denial. —
District court erred in dismissing an employee’s
petition for judicial review of the denial of his
request for a salary increase for lack of juris-
diction due to an untimely filing because there
had been no final agency determination. A
supervisor’s equivocal e-mail informing the em-
ployee that his request had been denied and a
statement agency letter informing the em-
ployee that his request for a grievance commit-
tee had been denied did not constitute a final
decision; the employee could appeal, however,
because the agency’s inaction could be deemed
a denial. Douglass v. Wyo. DOT, 2008 WY 77,
187 P.3d 850, 2008 Wyo. LEXIS 80 (Wyo. 2008).

Standard of excusable neglect. — Excus-
able neglect is measured on a strict standard to
take care of genuine emergency conditions,
such as death, sickness, undue delay in the
mails and other situations where such behavior
might be the act of a reasonably prudent person
under the circumstances. Crossan v. Irrigation
Dev. Corp., 598 P.2d 812, 1979 Wyo. LEXIS 466
(Wyo. 1979); Elliott v. State, 626 P.2d 1044,
1981 Wyo. LEXIS 326 (Wyo. 1981).

The trial court properly found excusable ne-
glect in failing to timely file a notice of appeal.
See Martinez v. City of Cheyenne, 791 P.2d 949,
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1990 Wyo. LEXIS 50 (Wyo. 1990), overruled,
Beaulieu v. Florquist, 2004 WY 31, 86 P.3d 863,
2004 Wyo. LEXIS 37 (Wyo. 2004).

The appellant’s failure to follow the proper
procedure in perfecting an appeal of a W.R.C.P.
54(b) certification did not constitute excusable
neglect and, therefore, did not entitle him to an
extension of time to file his appeal. Tusshani v.
Allsop, 1 P.3d 1263, 2000 Wyo. LEXIS 144 (Wyo.
2000).

Ignorance of provisions of these rules is
not excusable neglect as a matter of law.
Crossan v. Irrigation Dev. Corp., 598 P.2d 812,
1979 Wyo. LEXIS 466 (Wyo. 1979).

When remedial extensions of time avail-
able. — A remedial extension of time is and
always has been available where some real or
apparent breakdown in the procedure has oc-
curred or where excusable neglect is demon-
strated. Department of Revenue & Taxation v.
Irvine, 589 P.2d 1295, 1979 Wyo. LEXIS 358
(Wyo. 1979).

Extensions of time to file limited. — Ex-
tensions of time to file a notice of appeal may
not be granted after the time that an extension
could have run has expired. In re Estate of
Graham, 597 P.2d 967, 1979 Wyo. LEXIS 465
(Wyo. 1979).

Factual presentation required. — A mo-
tion for an extension of time for filing a notice of
appeal grounded upon a showing of excusable
neglect is one of those motions that inherently
requires a factual presentation. Venable v.
State, 854 P.2d 714, 1993 Wyo. LEXIS 112
(Wyo. 1993).

Time limitation for filing notice of ap-
peal is mandatory and jurisdictional. —
Denial of a motion to intervene under W.R.C.P.
24(a)(2) was a final and appealable order pur-
suant to W.R.C.P. 1.05, but where the notice of
appeal of was not filed within the 30-day period
for final orders under W.R.A.P. 2.01(a), the
court did not have jurisdiction to hear the
appeal under W.R.A.P. 1.03. Yeager v. Forbes,
2003 WY 134, 78 P.3d 241, 2003 Wyo. LEXIS
164 (Wyo. 2003); State v. Berger, 600 P.2d 708,
1979 Wyo. LEXIS 454 (Wyo. 1979).

Period for filing not tolled. — The plain-
tiff's motion to reconsider a grant of summary
judgment could not be considered a motion to
alter or amend judgment so as to toll the period
for filing a notice of appeal where the motion
did not: (1) illustrate a change in controlling
law; (2) present any evidence that became
available subsequent to the hearing; or (3)
show any necessity to correct a clear error of
law or prevent manifest injustice. Sherman v.
Rose, 943 P.2d 719, 1997 Wyo. LEXIS 116 (Wyo.
1997).

When the district court entered an order on
May 20, 2010 granting summary judgment and
distributing the estate assets, appellant grand-
son’s August 30, 2010, notice of appeal was
untimely under this rule because it was not
filed within 30 days after entry of a final
appealable order. Grandson’s motion for a new
trial did not extend the time for appealing
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because no trial was held in the case and it was
actually a motion for reconsideration. Mathew-
son v. Estate of Nielsen (In re Estate of
Nielsen), 2011 WY 71, 252 P.3d 958, 2011 Wyo.
LEXIS 74 (Wyo. 2011).

Father’s appeal of a child support order was
timely because a district court’s letter to the
parties had plainly contemplated further pro-
ceedings and was not a final order. Lee v. Lee,
2013 WY 76, 303 P.3d 1128, 2013 Wyo. LEXIS
79 (Wyo. 2013).

Time runs from entry of judgment with-
out regard for when judgment is actually
received by a party. Department of Revenue &
Taxation v. Irvine, 589 P.2d 1295, 1979 Wyo.
LEXIS 358 (Wyo. 1979).

Motion to amend writ of mandamus
tolled time for filing notice of appeal. —
Upon the court’s denial of the motion, the
movant had 15 days in which to file his notice of
appeal from the issuance of the writ. Mills v.
Campbell County Canvassing Bd., 707 P.2d
747, 1985 Wyo. LEXIS 588 (Wyo. 1985).

Failure to serve necessary party con-
temporaneously with filing may result in
dismissal. — Although the failure to timely
serve a notice of appeal upon a necessary party
is not a jurisdictional defect which automati-
cally requires dismissal, the failure to serve a
notice of appeal upon all parties contemporane-
ously with the filing of the notice may, and
probably will, in most cases, result in the dis-
missal of the appeal. DS v. Department of Pub.
Assistance & Social Servs., 607 P.2d 911, 1980
Wyo. LEXIS 245 (Wyo. 1980) (decided under
prior rule).

All parties in interest must be given
opportunity to be heard before the Supreme
Court will or can proceed to a decision upon the
merits of the case. DS v. Department of Pub.
Assistance & Social Servs., 607 P.2d 911, 1980
Wyo. LEXIS 245 (Wyo. 1980).

As to what constitutes “continuance”
within this rule, see Blake v. Rupe, 651 P.2d
1096, 1982 Wyo. LEXIS 383 (Wyo. 1982), cert.
denied, 459 U.S. 1208, 103 S. Ct. 1199, 75 L.
Ed. 2d 442, 1983 U.S. LEXIS 3435 (U.S. 1983).

Cancellation of hearing by court consid-
ered continuance. — Where the trial court
set a plaintiff’s motion for additur for hearing
within 60 days of the date judgment was en-
tered, but the judge’s secretary called counsel
for the parties and cancelled the hearing, the
court effectively granted a continuance, and no
written order so stating was required. Martinez
v. City of Cheyenne, 791 P.2d 949, 1990 Wyo.
LEXIS 50 (Wyo. 1990), overruled, Beaulieu v.
Florquist, 2004 WY 31, 86 P.3d 863, 2004 Wyo.
LEXIS 37 (Wyo. 2004).

Appeal dismissed where time to file no-
tice extended in response to telephone
request. — An order for extension of time for
which to file notice of appeal recited that the
attorney for the appellant requested the exten-
sion by telephone. Since an application for
extension of time must be a written application,
and must encompass a showing of excusable
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neglect, the jurisdiction of the appellate court
was not invoked and the appeal was dismissed.
Wiens v. American Motors Corp., 717 P.2d 322,
1986 Wyo. LEXIS 520 (Wyo. 1986).

Untimely appeal considered. — Supreme
court considered merits of defendant’s untimely
appeal in order to ensure that defendant was
afforded equal protection in his presentence
confinement credit award. Eustice v. State, 871
P.2d 682, 1994 Wyo. LEXIS 42 (Wyo. 1994).

Appeal from summary judgment un-
timely. — Because a decision granting sum-
mary judgment in a labor dispute was an ap-
pealable order under Wyo. R. App. P. 1.05(a)
since it left nothing for further consideration, a
notice of appeal filed more than 30 days there-
after was untimely under Wyo. R. App. P.
2.01(a); dismissal entered in the case after
summary judgment was merely a nullity, and
there was no equitable tolling principals recog-
nized under Wyoming law. Merchant v. Gray,
2007 WY 208, 173 P.3d 410, 2007 Wyo. LEXIS
220 (Wyo. 2007).

Appeal from second partial summary
judgment. — Plaintiff who failed to take an
appeal from the first partial summary judg-
ment did not waive her right to appeal from the
second partial summary judgment. Rule 54(b)
certifications are subject to review in the Wyo-
ming supreme court for a determination as to
whether certification would further the inter-
ests of judicial economy and the sound admin-
istration of the appellate process. Loghry v.
Unicover Corp., 878 P.2d 510, 1994 Wyo. LEXIS
86 (Wyo. 1994).

Notice of appeal neither defective nor
untimely. — A juvenile’s notice of appeal was
not defective, for even though the juvenile’s
counsel did not correctly type the name of the
hearing and order in the notice of appeal, it
would have put form over substance to have
denied appellate jurisdiction, where counsel
correctly identified the object of the appeal as
the juvenile court’s order and also attached to
the notice of appeal a copy of the order. More-
over, the notice of appeal was not untimely,
where (1) the juvenile court, with the consent of
both the state and the juvenile, reserved a
restitutional order to a later time, and (2) when
the juvenile court later held a restitution hear-
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ing and entered a final order on restitution, the
juvenile timely appealed that final order. TPJ v.
State, 2003 WY 49, 66 P.3d 710, 2003 Wyo.
LEXIS 61 (Wyo. 2003).

Because appellant filed a motion to withdraw
his guilty plea just two days after a judgment
and sentence was entered, it was filed well
within the 30 days allowed by this section, and,
although his motion was not decided for ap-
proximately 20 months, the Wyoming Rules of
Criminal Procedure did not impose a time limi-
tation as they did for certain types of post-trial
motions, and the supreme court was therefore
able to reach the merits of the issue. Chapman
v. State, 2013 WY 57, 300 P.3d 864, 2013 Wyo.
LEXIS 62 (Wyo. 2013).

Appellate court had subject matter jurisdic-
tion over an appeal from the district court’s
denial of appellant’s motion to amend the com-
plaint because the district court’s denial of
appellant’s motion to amend the complaint ac-
companied the court’s award of summary judg-
ment to appellee; however, the order did not
finally decide the action because it explicitly
gave appellant time to substitute the real party
in interest. When appellant was unable to do
s0, the district court dismissed the case, result-
ing in a final, appealable order. Gaston v. Life
Care Ctrs. of Am., Inc., 2021 WY 74, 488 P.3d
929, 2021 Wyo. LEXIS 82 (Wyo. 2021).

In a child support action, the father’s notice
of appeal was timely filed less than 30 days
after the court took no action on the father’s
post-judgment motion challenging the merits of
the district court’s order, which was then
deemed denied. Tucker v. Tucker, 2023 WY 62,
530 P.3d 1084, 2023 Wyo. LEXIS 63 (Wyo.
2023).

Jurisdiction lost. — Judgment debtor’s
failure to appeal within 30 days under this
section from the denial of his petition to enjoin
an execution sale, which was a final appealable
order under Wyo. R. App. P. 1.05(b), deprived
the reviewing court of jurisdiction as to that
issue pursuant to Wyo. R. App. P. 1.03. Cook v.
Swires, 2009 WY 21, 202 P.3d 397, 2009 Wyo.
LEXIS 20 (Wyo. 2009).

Law reviews. — Tyler J. Garrett, Anatomy
of a Wyoming Appeal: A Practitioner’s Guide for
Civil Cases, 16 Wyo. L. Rev. 139 (2016).

Rule 2.02. Effect of Motion on Time for Filing Notice of Appeal in Civil

Case.

(a) The time for appeal in a civil case ceases to run as to all parties when a

party timely files a motion for judgment under Rule 50(b), Wyo.R.Civ.P,; a
motion to amend or make additional findings of fact under Rule 52(b),
Wyo.R.Civ.P. or W.R.C.P.Ch.C., whether or not alteration of the judgment
would be required if the motion is granted; a motion to alter or amend the
judgment under Rule 59, Wyo.R.Civ.P. or W.R.C.P.Ch.C., or a motion for a new
trial under Rule 59, Wyo.R.Civ.P. or W.R.C.P.Ch.C.

(b) The full time for appeal commences to run and is to be computed from the
entry of any order granting or denying a motion for judgment; a motion to
amend or make additional findings of fact; or a motion to alter or amend the
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judgment, or denying a motion for a new trial. If no order is entered, the full
time for appeal commences to run when any such motion is deemed denied.
(c¢) If a party files a notice of appeal after the court announces or enters a
judgment, but before it disposes of any motion listed in Rule 2.02(a), the notice
becomes effective to appeal a judgment or order, in whole or in part, upon entry
of a final order disposing of the last such remaining motion. If no order is
entered, the notice becomes effective when the last such motion is deemed
denied. Such an appeal shall not be docketed in the appellate court prior to the
notice of appeal becoming effective. If the appealing party also intends to
challenge the order disposing of the last remaining motion or the deemed
denial of the such motion, that party must file an amended notice of appeal
within the time prescribed by Rule 2.01. No additional fee is required to file

such amended notice of appeal.

History:

Amended April 6, 2015, effective July 1, 2015;
amended October 12, 2021, effective January 1,
2022.

Deemed denied provision. — In an action
where homeowners were awarded damages for
breach of contract and breach of the duty of
good faith and fair dealing, the developer’s
motions for judgment as a matter of law, a new
trial, and remittitur were deemed denied before
the district court heard and purported to deter-
mine them, such that the judgment had become
final and appealable at the time the motions
were deemed denied and the district court no
longer had jurisdiction to determine the mo-
tions. Paxton Res., L.L.C. v. Brannaman, 2004
WY 93, 95 P.3d 796, 2004 Wyo. LEXIS 120
(Wyo. 2004), reh’g denied, 2004 Wyo. LEXIS
132 (Wyo. Sept. 8, 2004), cert. denied, 543 U.S.
1090, 125 S. Ct. 976, 160 L. Ed. 2d 901, 2005
U.S. LEXIS 665 (U.S. 2005), limited, Andersen
v. Hernandez, 2005 WY 142, 122 P.3d 950, 2005
Wyo. LEXIS 169 (Wyo. 2005).

Purpose of deemed denied provision. —
Whole point of a deemed denied provision was
that the judgment automatically became final
and appealable upon passage of the specified
period, such that an appeal that was not filed
within 30 days after the post-trial motions were
deemed denied was untimely. The developer’s
motions were deemed denied before the district

court heard and purported to determine them,
such that the judgment had become final and
appealable at the time the motions were
deemed denied and the district court no longer
had jurisdiction to determine the motions. Pax-
ton Res., L.L.C. v. Brannaman, 2004 WY 93, 95
P.3d 796, 2004 Wyo. LEXIS 120 (Wyo. 2004),
reh’g denied, 2004 Wyo. LEXIS 132 (Wyo. Sept.
8, 2004), cert. denied, 543 U.S. 1090, 125 S. Ct.
976, 160 L. Ed. 2d 901, 2005 U.S. LEXIS 665
(U.S. 2005), limited, Andersen v. Hernandez,
2005 WY 142, 122 P.3d 950, 2005 Wyo. LEXIS
169 (Wyo. 2005).

Period for filing not tolled. — The plain-
tiff’'s motion to reconsider a grant of summary
judgment could not be considered a motion to
alter or amend judgment so as to toll the period
for filing a notice of appeal where the motion
did not: (1) illustrate a change in controlling
law; (2) present any evidence that became
available subsequent to the hearing; or (3)
show any necessity to correct a clear error of
law or prevent manifest injustice. Sherman v.
Rose, 943 P.2d 719, 1997 Wyo. LEXIS 116 (Wyo.
1997).

Wife’s motion to vacate and alter or amend a
judgment of divorce on grounds that husband
had perjured himself was, in essence, a motion
to reconsider and did not stay the 30-day period
for filing a notice of appeal. Morehouse v. More-
house, 959 P.2d 179, 1998 Wyo. LEXIS 83 (Wyo.
1998).

Rule 2.03. Effect of Motion on Time for Filing of Notice of Appeal in

Criminal Case.

(a) The time for appeal in a criminal case is terminated by the timely filing
of a motion for judgment of acquittal made pursuant to Rule 29(c), Wyo. R. Cr.
P.; a motion for a new trial made pursuant to Rule 33, Wyo. R. Cr. P; or a
motion in arrest of judgment made pursuant to Rule 34, Wyo. R. Cr. P.

(b) The time for appeal commences to run and is to be computed from the
latest of the following dates: entry of an order denying any such motion, the
time any such motion is deemed denied, or entry of judgment.

History:
Amended April 6, 2015, effective July 1, 2015.

Editor’s notes. — Pursuant to a court order
of December 15, 1983, former Rule 2.03, relat-



Rule 2.04

ing to the docketing statement, was deleted,
effective 60 days after publication of notice in
the regional case reporter.

Motion to withdraw guilty plea will not
toll time for appeal. — Jessen v. State, 622
P.2d 1374, 1981 Wyo. LEXIS 283 (Wyo. 1981).
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tution provisions of the judgment and sentence
entered on February 9, 2010, was not extended
by the motion to withdraw his guilty plea, the
notice of appeal filed in 2011 was untimely.
Chapman v. State, 2013 WY 57, 300 P.3d 864,
2013 Wyo. LEXIS 62 (Wyo. 2013).

Because appellant’s time to appeal the resti-

Rule 2.04. Premature Notice of Appeal.

A notice of appeal filed after the court announces a decision or order — but
before entry of the judgment or order — is treated as filed on the date of and
after the entry. A premature notice of appeal shall comply with Rule 2.07, to the
extent possible.

Premature notice of appeal treated as if
filed on date of final decree. — Premature
notice of appeal of district court order holding

History:
Amended April 6, 2015, effective July 1, 2015;
amended October 12, 2021, effective January 1,

2022. void bequests to subscribing witnesses was
treated as if filed on date when the final decree
Editor’s notes. — Former Rule 2.04, relat- of distribution and determination of heirship

ing to motions to dismiss or affirm was deleted,
effective July 1, 1980.

was entered. Watson v. Dailey, 673 P.2d 645
(Wyo. 1983).

Rule 2.05. Certification of Transcript Request; Statement of Evidence,
or Agreed Statement.

(a) Concurrently with filing the notice of appeal, appellant must order and
either make arrangements satisfactory to the court reporter for the payment
for a transcript of the portions of the evidence deemed necessary for the appeal
or file a motion for in forma pauperis status as provided in Rule 2.09. A
certificate of compliance with this rule shall be endorsed upon the notice of
appeal. If appellant does not intend to order a transcript, the certificate of
compliance shall state the same and state whether appellant intends to
procure a statement of evidence pursuant to Rule 3.03 or an agreed statement
pursuant to Rule 3.08.

(b) If counsel certifies that transcripts have been ordered and arrangement
for payment has been made, but fails to actually contact the court reporter and
follow through on the request, the court reporter shall prepare an affidavit,
setting out the facts with the reporter’s attempts to obtain payment. The
reporter shall notify the supreme court and the supreme court may take any
action it deems appropriate pursuant to Rule 1.03.

History:
Amended May 4, 2001, effective September 1,
2001; amended July 26, 2006, effective Decem-

July 1, 2015; amended August 23, 2017, effec-
tive November 1, 2017; amended October 12,
2021, effective January 1, 2022.

ber 1, 2006; amended April 6, 2015, effective

Rule 2.06. Time Allowed Court Reporter to File Transcript; Certifica-
tion to Appellate Court and Parties that Transcript Has
Been Filed in Trial Court.

(a) Within 60 days after the notice of appeal is filed, the court reporter shall
file with the clerk of the trial court, the transcript, or such portions of the
transcript that have been ordered as provided in Rule 2.05. Any redactions
shall be made pursuant to the Wyoming Rules Governing Access to Case
Records. After completion of redacted versions of the transcripts and contem-
poraneously with filing the transcript in the trial court, the reporter shall
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notify in writing or electronically the appellate court and all parties to the
appeal that the transcript has been filed in the trial court.

(b) If the court reporter is not able to complete the requested transcript in
the time allowed, the time for filing may be extended by the trial court for good
cause shown. The motion shall state with specificity why the extension is
necessary. A copy of the motion and order shall be served on all parties and the

clerk of the supreme court.

History:

Amended April 6, 2015, effective July 1, 2015;
amended December 6, 2023, effective February
5, 2024.

Source. — Former Rule 73(g), W.R.C.P.

When failure to timely file not excused.
— Where counsel had full control of the poten-
tial to file the record in the present case and
docketing of the same at the same time that the
record was sent supplemental to the record in a
prior case, these factors prevented an effort to
find diligence and causes beyond appellant’s
control in failure to timely file the record on
appeal. Williams v. Wyoming Bank & Trust Co.,
591 P.2d 884, 1979 Wyo. LEXIS 366 (Wyo.
1979).

Failure to timely file record on appeal is
ground for dismissal of an appeal. Williams
v. Wyoming Bank & Trust Co., 591 P.2d 884,
1979 Wyo. LEXIS 366 (Wyo. 1979); In re Za-
baleta, 638 P.2d 648, 1981 Wyo. LEXIS 411
(Wyo. 1981).

Duty to cause timely filing of record on
appeal is appellant’s, and the failure of the
clerk of the district court to do so will not
prevent dismissal of the appeal. Williams v.
Wyoming Bank & Trust Co., 591 P.2d 884, 1979
Wyo. LEXIS 366 (Wyo. 1979); In re Zabaleta,

638 P.2d 648, 1981 Wyo. LEXIS 411 (Wyo.
1981).

Delay to obtain transcript. — Delay of 179
days to obtain the transcript for the appeal was
not significant enough to implicate due process.
Hodge v. State, 2015 WY 103, 355 P.3d 368,
2015 Wyo. LEXIS 118 (Wyo. 2015).

Rule applicable to worker’s compensa-
tion case. — The time within which to file a
record on appeal in a worker’s compensation
case is to be governed by this rule, not by
§ 27-12-615 (now repealed). In re Zabaleta, 638
P.2d 648, 1981 Wyo. LEXIS 411 (Wyo. 1981).

Applicability. — District court misstated
and misapplied Wyo. R. App. P. 2.06. This rule
applies only to transcripts prepared by the
court reporter of the trial court, but does not
apply to petitions for review from agency ac-
tion. Depiero v. Bd. of Cty. Comm’rs, 2022 WY
42, 506 P.3d 771, 2022 Wyo. LEXIS 42 (Wyo.
2022).

Law reviews. — For case note, “Criminal
Procedure — The Elimination of Dismissals for
Lack of Prosecution from Wyoming Intermedi-
ate Appeals. Wood v. City of Casper, 660 P.2d
1163 (Wyo. 1983),” see XIX Land & Water L.
Rev. 301 (1984).

Tyler J. Garrett, Anatomy of a Wyoming
Appeal: A Practitioner’s Guide for Civil Cases,
16 Wyo. L. Rev. 139 (2016).

Rule 2.07. Notice of Appeal; Contents.

(a) The notice of appeal shall:

(1) Specify the party or parties taking the appeal,;
(2) Identify the judgment or appealable order, or designated portion

appealed;

(3) Name the court to which the appeal is taken;
(4) Include the certificate required by Rule 2.05(a); and
(5) Appellant(s) shall as clearly as possible indicate either in the body of

the notice of appeal or on the certificate of service, alignment of the parties

with their respective counsel when there are multiple appellants or appel-

lees.

(b) In a civil case, the notice of appeal shall include an appendix, which shall
list, but not attach, the following documents:

(1) All pleadings that assert a claim for relief whether by complaint,
counterclaim or cross-claim and all pleadings adding or removing parties;
and

(2) All orders or judgments disposing of claims for relief and all orders or
judgments disposing of all claims by or against any party; and

(3) The judgment or final order and the trial court’s decision letter if one
was filed.
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(¢) In a criminal case, the notice of appeal shall have as an appendix the
judgment and sentence or other dispositive order.

History:

Amended April 6, 2015, effective July 1, 2015;
amended August 23, 2017, effective November
1, 2017; amended October 12, 2021, effective
January 1, 2022.

Source. — Former Rule 73(b), W.R.C.P.

Nonparties right to intervene. — Appel-
lants, two nonparties, had no right to intervene
in a dispute concerning the approval of a parcel
boundary adjustment application for the sole
purpose of pursuing an appeal, because this
rule limits an appeal to a “party.” Hirshberg v.
Coon, 2012 WY 5, 268 P.3d 258, 2012 Wyo.
LEXIS 5 (Wyo. 2012).

Sanctions against attorney. — Where
plaintiffs appealed from an award of attorney’s
fees and sanctions against them and their at-
torney, but their attorney did not file a notice of
appeal in his own name, the appellate court
lacked jurisdiction to hear and decide the issue
as to the attorney. Welch v. Hat Six Homes,
2002 WY 81, 47 P.3d 199, 2002 Wyo. LEXIS 86
(Wyo. 2002), overruled in part, LS v. JEQ (In re
Order Imposing Sanctions on Mears), 2018 WY
109, 426 P.3d 824, 2018 Wyo. LEXIS 114 (Wyo.
2018).

When the award of sanctions is against the
attorney and the attorney fails to file a notice of
appeal in his or her name, WR.A.P. 1.03 and
2.07 have not been satisfied, and the appellate
court lacks jurisdiction to hear and decide the
issue. Goglio v. Star Valley Ranch Ass’n, 2002
WY 94, 48 P.3d 1072, 2002 Wyo. LEXIS 100
(Wyo. 2002), overruled in part, LS v. JEQ (In re
Order Imposing Sanctions on Mears), 2018 WY
109, 426 P.3d 824, 2018 Wyo. LEXIS 114 (Wyo.
2018).

Immediate dismissal proper for non-
compliance. — Immediate dismissal and
charging of attorney’s fees should not be any
surprise if the litigant does not handle the
professional, technical work in compliance with
these rules, in the same way that trained

Rule 2.08. Designation of Parties.

lawyers are expected to perform. Korkow v.
Markle, 746 P.2d 434, 1987 Wyo. LEXIS 549
(Wyo. 1987).

Dismissal of plaintiff’'s complaint against de-
fendants under Wyo. R. App. P. 1.03 was af-
firmed where plaintiff’s final notice of appeal
and brief failed to comply with Wyo. R. App. P.
2.07, 7.01 in numerous instances; plaintiff’s
final notice of appeal did not comply with the
requirements of Wyo. R. App. P. 2.07, as it
misnamed the court and did not contain all
pleadings that asserted a claim for relief in the
appendix as required. Finch v. Pomeroy, 2006
WY 24, 130 P.3d 437, 2006 Wyo. LEXIS 27
(Wyo. 2006), reh’g denied, 2006 Wyo. LEXIS 45
(Wyo. Apr. 4, 2006).

Separate notice of appeal required. —
District court retained jurisdiction over an
award of costs to a motorist in a suit arising out
of a collision with a cyclist, and the cyclist, who
appealed, failed to file a separate notice of
appeal pertaining to his challenge to the award
of costs; therefore, the appellate court lacked
jurisdiction to hear this issue on appeal. Nish v.
Schaefer, 2006 WY 85, 138 P.3d 1134, 2006
Wyo. LEXIS 89 (Wyo. 2006).

Nonparties right to intervene. — Appel-
lants, two nonparties, had no right to intervene
in a dispute concerning the approval of a parcel
boundary adjustment application for the sole
purpose of pursuing an appeal, because this
rule limits an appeal to a “party.” Hirshberg v.
Coon, 2012 WY 5, 268 P.3d 258, 2012 Wyo.
LEXIS 5 (Wyo. 2012).

Award of attorney fees and costs. — For-
mer spouse was entitled to an award of attor-
ney fees and costs incurred in responding to
their former partner’s appeals because their
partner failed to attach the required appendi-
ces to their notice of appeal. Golden v. Guion,
2016 WY 54, 375 P.3d 719, 2016 Wyo. LEXIS 58
(Wyo. 2016).

Law reviews. — Tyler J. Garrett, Anatomy
of a Wyoming Appeal: A Practitioner’s Guide for
Civil Cases, 16 Wyo. L. Rev. 139 (2016).

(a) In all appeals governed by these rules, the party taking the appeal shall
be known as appellant and the adverse party as appellee, and in the caption of
the cause in the appellate court appellant’s name shall appear first.

(b) For purposes of simplicity and clarity, identifying terms such as injured
worker, victim, seller/buyer, proper names (e.g. Jones, Smith, Brown), etc.,
appropriately may be used in the text of any pleading or brief, instead of the
terms appellant and appellee. The parties shall comply with the current
redaction rules.

History:
Amended April 6, 2015, effective July 1, 2015.

Source. — Former Rule 72(f), W.R.C.P.
Law reviews. — Tyler J. Garrett, Anatomy
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of a Wyoming Appeal: A Practitioner’s Guide for
Civil Cases, 16 Wyo. L. Rev. 139 (2016).

Rule 2.09. Payment of Filing Fee, Motion to Proceed in Forma Pau-
peris, and Disposition.

(a) At the time of filing the notice of appeal, an appellant shall deliver to the
clerk of the trial court the filing fee for docketing the case in the appellate court
and the filing fee for the trial court clerk to prepare the record or a motion for
leave to proceed in forma pauperis together with a proposed order and an
affidavit documenting the appellant’s inability to pay fees and costs or to give
security. Except as provided below, a docket fee shall be collected for each
notice of appeal pursuant to Wyo.Stat.Ann. § 5-3-205 and § 5-9-135 and court
rule. The fee for filing an appeal or other action in the supreme court shall be
set by order of the court and published in Rules of the Supreme Court of
Wyoming.

(b) In civil cases, the trial court may not permit an appellant to proceed on
appeal in forma pauperis unless such status is permitted by statute or
constitutional right. See e.g. M.L.B. v. S.L.J., 519 U.S. 102, 117 S.Ct. 555, 136
L.Ed.2d 473 (1996) (permitting indigent parent to proceed in forma pauperis in
appeal challenging termination of parental rights). Incarceration alone does
not confer in forma pauperis status.

(c) Ifthe trial court denies the motion for leave to proceed in forma pauperis,
an appellant may, within 30 days of entry of the order denying the motion,
deliver to the clerk of the trial court the filing fee for docketing the case in the
appellate court. If such fee is not paid within those 30 days, the appeal will not
proceed further.

(d) A notice of appeal may be filed, signed, or verified by electronic means
(including but not limited to email) in accord with W.R.C.P. 5(e). Regarding the
docket fee, the electronically filed notice of appeal either (1) must be accom-
panied by an electronically filed motion to proceed in forma pauperis or (2) the
docket fee must be paid in accord with W.R.C.P. 5(e)(3)(A).

(e) The clerk of the trial court shall forward the appellate court’s filing fee to
the clerk of the appellate court or an order granting leave to proceed in forma
pauperis at the time the clerk of the trial court submits its notice that the
record on appeal has been completed. The case shall then be docketed in the
appellate court.

(f) If the appeal is dismissed prior to the notice from the clerk of the trial
court to the clerk of the appellate court that the record on appeal has been
completed, the filing fee for docketing the case in the appellate court shall be
refunded to appellant. A subsequent dismissal by the appellate court of the
appeal, whether by voluntary motion or involuntary order shall not entitle
appellant to refund of the filing fee.

(g) All fees under this rule due from or payable by the State of Wyoming or
its subdivisions will be paid to the clerk of the trial court by check, voucher or
other appropriate fund transfer request in the proper form.

History:

Amended April 14, 2010, effective July 1,
2010; amended April 6, 2015, effective July 1,
2015; amended October 12, 2021, effective
January 1, 2022; amended February 1, 2022,
effective April 15, 2022.

Source. — Former Rule 73(g), WR.C.P.
Failure to timely file record on appeal is
ground for dismissal of an appeal. Williams

v. Wyoming Bank & Trust Co., 591 P.2d 884,
1979 Wyo. LEXIS 366 (Wyo. 1979); In re Za-
baleta, 638 P.2d 648, 1981 Wyo. LEXIS 411
(Wyo. 1981).

Duty to cause timely filing of record on
appeal is appellant’s, and the failure of the
clerk of the district court to do so will not
prevent dismissal of the appeal. Williams v.
Wyoming Bank & Trust Co., 591 P.2d 884, 1979
Wyo. LEXIS 366 (Wyo. 1979); In re Zabaleta,
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638 P.2d 648, 1981 Wyo. LEXIS 411 (Wyo.
1981).

When failure to timely file not excused.
— Where counsel had full control of the poten-
tial to file the record in the present case and
docketing of the same at the same time that the
record was sent supplemental to the record in a
prior case, these factors prevented an effort to
find diligence and causes beyond appellant’s
control in failure to timely file the record on
appeal. Williams v. Wyoming Bank & Trust Co.,
591 P.2d 884, 1979 Wyo. LEXIS 366 (Wyo.
1979).

Rule applicable to worker’s compensa-
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tion case. — The time within which to file a
record on appeal in a worker’s compensation
case is to be governed by this rule, not by
§ 27-12-615 (now repealed). In re Zabaleta, 638
P.2d 648, 1981 Wyo. LEXIS 411 (Wyo. 1981).

Law reviews. — For case note, “Criminal
Procedure — The Elimination of Dismissals for
Lack of Prosecution from Wyoming Intermedi-
ate Appeals. Wood v. City of Casper, 660 P.2d
1163 (Wyo. 1983),” see XIX Land & Water L.
Rev. 301 (1984).

Tyler J. Garrett, Anatomy of a Wyoming
Appeal: A Practitioner’s Guide for Civil Cases,
16 Wyo. L. Rev. 139 (2016).

RECORD

Rule 3.01. Composition of Record.

(a) The record shall consist of:

(1) The original papers and exhibits filed in the trial court;

(2) The transcript of proceedings or any designated portion (if the pro-
ceedings were not recorded or transcribed in accordance with these rules, the
electronic audio recording of the proceedings, or any designated portion);

and

(3) A certified copy of the docket entries prepared by the clerk of the trial

court.

(b) The transmitted record shall consist of all portions of the record
designated by the parties to the appeal for transmission to the appellate court,
as described in Rule 3. 05 (b), (¢) and (d).

History:
Amended April 6, 2015, effective July 1, 2015.

Source. — Former Rule 75(a), W.R.C.P.

Supreme Court not forum for develop-
ing facts. — The Supreme Court, sitting in its
customary role as an appellate court, is not the
proper forum in which to develop facts. Gifford
v. Casper Neon Sign Co., 618 P.2d 547, 1980
Wyo. LEXIS 311 (Wyo. 1980).

Appellant should relate law to facts. — It
is not enough in presenting an appeal in this
court to identify a potential issue, but, at a
minimum, the appellant should make some
attempt to relate the law to the facts. Hance v.
Straatsma, 721 P.2d 575, 1986 Wyo. LEXIS 584
(Wyo. 1986).

Failure to provide transcript to refute
damages award. — Where, in its brief, the
contractor set out the contractor’s version of
what transpired at trial, but failed to provide a
transcript from the damages phase of the trial,
or some alternative substitute for the tran-
script, such as a statement of evidence or pro-
ceedings, there was nothing in the record to
refute the district court’s finding on damages,
and thus the Wyoming supreme court affirmed
the award of damages and held the homeowner
was entitled to costs and attorney’s fees on
appeal. However, the homeowner was not en-

titled to damages on appeal because the award
of costs and attorney fees fully vindicated the
supreme court’s interest in enforcing the rules
of appellate procedure. Chancler v. Meredith,
2004 WY 27, 86 P.3d 841, 2004 Wyo. LEXIS 33
(Wyo. 2004).

Police reports generally are not in-
cluded in filed documents or record unless
introduced as evidence in court proceedings by
either party. Barron v. State, 819 P.2d 412, 1991
Wyo. LEXIS 161 (Wyo. 1991); B & W Glass v.
Weather Shield Mfg., 829 P.2d 809, 1992 Wyo.
LEXIS 43 (Wyo. 1992).

Factual presentation required. — A mo-
tion for an extension of time for filing a notice of
appeal grounded upon a showing of excusable
neglect is one of those motions that inherently
requires a factual presentation. Venable v.
State, 854 P.2d 714, 1993 Wyo. LEXIS 112
(Wyo. 1993).

Preservation for review of attorney fee
award. — Where wife appealed from the
$15,000 awarded to her for her attorney fees
pursuant to her Wyo. Stat. Ann. § 20-2-111
motion, the appellate court could not review the
factual basis for the district court’s discretion-
ary ruling where there was no transcript of the
hearing on the wife’s motion for attorneys’ fees
in the record. Seherr-Thoss v. Seherr-Thoss,
2006 WY 111, 141 P.3d 705, 2006 Wyo. LEXIS
113 (Wyo. 2006).
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Violation of rules. — Defendant violated
appellate rules 3.01 and 3.05 by failing to
ensure that original documents were desig-
nated and transmitted to the appellate court,
and by failing to file a designation for transmis-
sion to the appellate court of all parts of the
record the defendant intended to call to the
court’s attention. Basolo v. Gose, 994 P.2d 968,
2000 Wyo. LEXIS 10 (Wyo. 2000).

Although plaintiffs, a husband and wife, on
review of a grant of summary judgment to a

Rule 3.02

that they referred to the documents at the
summary judgment hearing, the court had no
way of verifying what occurred at the hearing
because a transcript was not included in the
record on appeal as required to ensure proper
consideration of the arguments. Hatton v. En-
ergy Elec. Co., 2006 WY 151, 148 P.3d 8, 2006
Wyo. LEXIS 165 (Wyo. 2006).

Law reviews. — Tyler J. Garrett, Anatomy
of a Wyoming Appeal: A Practitioner’s Guide for
Civil Cases, 16 Wyo. L. Rev. 139 (2016).

subcontractor in a negligence action, claimed

Rule 3.02. Transcript of Proceedings.

(a) Transcripts in criminal and juvenile matters shall consist of all proceed-
ings including, but not limited to, voir dire, opening statements and final
arguments, conferences with the presiding judge, in addition to the testimony
of the case and other essential materials.

(b) In all cases other than criminal and juvenile matters, if the proceedings
in the trial court were reported by an official court reporter, appellant shall,
contemporaneously with the filing of the notice of appeal, file and serve on
appellee a description of the parts of the transcript which appellant intends to
include in the record and unless the entire transcript is to be included, a
statement of the issues appellant intends to present on appeal. If an appellant
intends to assert on appeal that a finding or conclusion is unsupported by the
evidence or contrary to the evidence, appellant shall include in the record a
transcript of all evidence relevant to such finding or conclusion. If appellee
deems a transcript of other parts of the proceedings to be necessary appellee
shall, within 15 days after service of the designation of the partial transcript
by appellant, order such parts from the reporter or procure an order from the
trial court directing appellant to do so. At the time of ordering, a party must
make arrangements satisfactory to the reporter for payment of the cost of the
transcript.

(¢) If the proceedings in the trial court were electronically recorded, the
audio record of the proceedings shall be received by the district court, sitting as
an appellate court, as prima facie evidence of the facts, testimony, evidence and
proceedings in such audio record. No transcript of the proceedings shall be
required, unless the district court finds that a transcript, or portion, is
necessary for appellate disposition. If discretionary review is granted by the
supreme court, the parties shall ensure that a true and correct transcript of the
relevant trial court proceedings is timely prepared and filed in the trial court
for transmission to the supreme court along with the designated portions of the
record on appeal. Such transcript is not subject to the certification provision in
(d).

(d) All transcripts of testimony, evidence and proceedings shall be certified
by the official court reporter, or such other person designated by the trial court
to prepare the transcript, to be true and correct in every particular, and when
certified it shall be received as prima facie evidence of the facts, testimony,
evidence, and proceedings set forth in the transcript. The transcript format
shall be 8 % x 11 paper, single-sided, and a maximum of 25 lines per page and
no more than 10 characters per inch. Condensed transcripts are not allowed by
the supreme court. The reporter shall indicate at the bottom of each page the
name of the witness, the name of counsel examining, and the type of
examination (e.g., direct, cross). Appended to the transcript shall be a table
with page references reflecting the names of the witnesses, the type of
examination and the points at which exhibits were offered and admitted or
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refused. The reporter shall file the original of the completed transcript with the
clerk of the trial court within the time fixed or allowed by these rules and the
Wyoming Rules Governing Access to Case Records. The transcript shall be

certified by the clerk as a part of the trial court record.

History:

Amended April 6, 2015, effective July 1, 2015;
amended October 12, 2021, effective January 1,
2022.; amended December 6, 2023, effective
February 5, 2024.

Source. — Former Rule 75(b), WR.C.P. —
modified.

Certification of transcript required. —
The requirement for a proper certification of
the transcript is binding, as the facts necessary
to present a question for review must be prop-
erly before the court. Salt River Enters. v.
Heiner, 663 P.2d 518, 1983 Wyo. LEXIS 324
(Wyo. 1983).

Use of electronic recordings. — A tran-
script rather than electronic recordings should
be provided in the Supreme Court if claims of
error are asserted based upon matters in the
record and no statement of the case has been
prepared in accordance with Rule 3.03. Lindsey
v. State, 725 P.2d 649, 1986 Wyo. LEXIS 611
(Wyo. 1986).

Where the record as manifested by electronic
tapes was essentially consistent with the state-
ment of the case, and the tapes reflected some
details of significant factual matters, the Su-
preme Court relied upon both sources to resolve
the issues. Lindsey v. State, 725 P.2d 649, 1986
Wyo. LEXIS 611 (Wyo. 1986).

Absent sufficient transcript, trial court’s
findings accepted. — Where there is no tran-
script or an insufficient transcript, the Su-
preme Court accepts the findings of the trial
court as the only basis for deciding issues
pertaining to the evidence. Waggoner v. Gen-
eral Motors Corp., 771 P.2d 1195, 1989 Wyo.
LEXIS 76 (Wyo. 1989).

Because heirs, among other things, provided
no transcript of the hearing pursuant to this
section, the court sustained the trial court’s
findings that a sale of estate property was

proper. George v. Allen (In re Estate of George),
2003 WY 129, 77 P.3d 1219, 2003 Wyo. LEXIS
158 (Wyo. 2003).

Although the transcript on a mother’s appeal
from a district court’s decision modifying child
custody was insufficient because it was not
certified in accordance with this section, in
light of the interests at stake and the lack of
objection from the father the court reviewed the
record as reflected by the unofficial transcript.
BB v. RSR, 2007 WY 4, 149 P.3d 727, 2007 Wyo.
LEXIS 2 (Wyo. 2007).

And failure to provide transcript re-
strict review. — District court’s decision letter
and its findings of fact and conclusions of law
did not constitute special findings as contem-
plated by Wyo. R. Civ. P. 52(a) and because the
appellate court had no Wyo. R. App. P. 3.02(b)
trial transcript, it therefore indulged the as-
sumption that the evidence presented was suf-
ficient to support the district court’s findings
that there had been no breach of contract.
Arnold v. Day, 2007 WY 86, 158 P.3d 694, 2007
Wyo. LEXIS 94 (Wyo. 2007).

Omission did not require reversal. —
Although a record on appeal from a death
penalty case did not contain a transcript of the
instructions conference that preceded the
charge to the jury in the guilt/innocence phase
and other off-the-record conferences, since de-
fense counsel failed to attempt to augment the
record as permitted by Wyo. R. App. P. 3.03 or
3.04, the omission of the conference did not
require reversal. Eaton v. State, 2008 WY 97,
192 P.3d 36, 2008 Wyo. LEXIS 103 (Wyo. 2008),
reh’g denied, 2008 Wyo. LEXIS 114 (Wyo. Sept.
15, 2008), cert. denied, 555 U.S. 1187, 129 S. Ct.
1346, 173 L. Ed. 2d 613, 2009 U.S. LEXIS 1251
(U.S. 2009).

Law reviews. — Tyler J. Garrett, Anatomy
of a Wyoming Appeal: A Practitioner’s Guide for
Civil Cases, 16 Wyo. L. Rev. 139 (2016).

Rule 3.03. Statement of Evidence or Proceedings when no Report was
made or when the Transcript is Unavailable.

If no report of the evidence or proceedings at a hearing or trial was made, or
if a transcript is unavailable, appellant may prepare a statement of the
evidence or proceedings from the best available means including appellant’s
recollection. The statement shall be filed in the trial court and served on
appellee within 35 days of the filing of the notice of appeal. Appellee may file
and serve objections or propose amendments within 15 days after service. The
trial court shall, within 10 days, enter its order settling and approving the
statement of evidence, which shall be included by the clerk of the trial court in
the record on appeal. If the trial court is unable to settle the record within 10
days, the judge shall notify the appellate court clerk, trial court clerk, and the
parties of the delay and anticipated date of completion.
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History:

Amended July 26, 2006, effective December
1, 2006; amended April 6, 2015, effective July 1,
2015.

Source. — Former Rule 75(c), W.R.C.P.
Use of this rule is permissive. — Petersen
v. State, 594 P.2d 978, 1979 Wyo. LEXIS 411

(Wyo. 1979).
Failure to properly invoke rule re-
stricted review. — Where the record before

the appellate court did not reflect whether the
district court adoption hearing was recorded,
stenographically or otherwise, the statement in
father’s notice of appeal that “no transcript of
this proceeding was made” was insufficient to
invoke the use of W.R.A.P. 3.03, and the appel-
late court did not consider the agreed state-
ment of proceedings submitted by the parties or
any facts contained therein in rendering its
decision; for purposes of review the appellate
court looked to the findings of fact in the
district court’s order granting adoption to see
whether the district court’s findings of fact,
taken as adequately supported by the evidence
presented at the hearing, supported its ulti-
mate legal conclusion that the requirements of
the applicable statutory subsections had been
satisfied by clear and convincing evidence. TOC
v. TND (In re TLC), 2002 WY 76, 46 P.3d 863,
2002 Wyo. LEXIS 84 (Wyo. 2002).

Failure to settle record bars review. —
Where, after it was discovered that the tape
recording of the trial was broken and unusable,
the defendant made no attempt to have the
record settled, thus enabling him to present the
Supreme Court with the allegedly inadmissible
evidence contained on the tape and his objec-
tion thereto, the court will not discuss the issue.
Petersen v. State, 594 P.2d 978, 1979 Wyo.
LEXIS 411 (Wyo. 1979).

Without an acceptable record of what the
trial court said, the Supreme Court is unable to
rule on an issue. SC v. DN, 659 P.2d 568 (Wyo.
1983).

If the appellant makes no attempt to have
the record settled, appeals based upon issues
which would have been revealed by that record
will not be considered. Sharp v. Sharp, 671 P.2d
317, 1983 Wyo. LEXIS 381 (Wyo. 1983).

And failure to provide transcript re-
stricts review. — Failure to provide a tran-
script of evidence does not necessarily require a
dismissal of an appeal; however, review is re-
stricted to those allegations of error not requir-
ing an inspection of the transcript. In re Estate
of Manning, 646 P.2d 175, 1982 Wyo. LEXIS
349 (Wyo. 1982).

Where the Supreme Court does not have a
properly authenticated transcript before it, it
must accept the trial court’s findings of fact as
that upon which any decision on issues pertain-
ing to the evidence must be based. Salt River
Enters. v. Heiner, 663 P.2d 518, 1983 Wyo.
LEXIS 324 (Wyo. 1983).

Where the appellant did not submit a state-
ment of the evidence or proceedings to the trial

Rule 3.03

court for settlement and approval, and did not
provide the appellate court with a settled and
approved statement, the appellate court was
restricted in review to those allegations of error
not requiring an inspection of the transcript.
Stadtfeld v. Stadtfeld, 920 P.2d 662, 1996 Wyo.
LEXIS 103 (Wyo. 1996).

The trial court’s finding was affirmed where
appellant, who bears the burden of providing
the court with a complete record on which to
base a decision, failed to provide a transcript or
approved statement of the hearing. Jordan v.
Brackin, 992 P.2d 1096, 1999 Wyo. LEXIS 190
(Wyo. 1999).

In absence of a transcript or an approved
statement of the hearing, court on appeal can-
not assume that trial court’s findings were
unsupported. Thomas v. Thomas, 983 P.2d 717,
1999 Wyo. LEXIS 111 (Wyo. 1999).

In a mother’s challenge to a divorce decree
modification awarding the father visitation, be-
cause she failed to provide transcripts of the
proceedings below or other evidence to refute
the findings of the trial court pursuant to
W.R.A.P. 3.03, the appellate court had to as-
sume the evidence was sufficient to support the
trial court’s findings. Carroll v. Law, 2005 WY
44, 109 P.3d 544, 2005 Wyo. LEXIS 50 (Wyo.
2005).

Where, on appeal of the order granting the
mother’s requests for reimbursement of the
child’s medical and education expenses, the
father did not provide a transcript of the hear-
ing or a statement of the evidence pursuant to
this section, the Supreme Court of Wyoming
was required to accept the district court’s find-
ings as being based upon sufficient evidence.
Witowski v. Roosevelt, 2009 WY 5, 199 P.3d
1072, 2009 Wyo. LEXIS 6 (Wyo. 2009).

The appellate court could not assume
the trial court’s findings were incorrect
where the hearing of a child support case was
not reported, no transcript was available, and
the statement of evidence provided by the fa-
ther was not in accord with the rules of appel-
late procedure; while the father’s statement
might have been accurate in most respects, the
supreme court could not accept it as a part of
the record on appeal. Steele v. Steele, 2005 WY
33, 108 P.3d 844, 2005 Wyo. LEXIS 34 (Wyo.
2005).

It is properly appellant’s burden to
bring complete record upon which to base a
decision. In re Estate of Manning, 646 P.2d 175,
1982 Wyo. LEXIS 349 (Wyo. 1982).

Where defendant father asserted child sup-
port obligation was modified pursuant to a
contempt proceeding, defendant had the bur-
den to bring a sufficient record to the reviewing
court upon which a decision could be based.
Erhart v. Evans, 2001 WY 79, 30 P.3d 542, 2001
Wyo. LEXIS 97 (Wyo. 2001).

Failure to present adequate record for
review. — Grant of custody in favor of the
mother was proper where the father merely
summarized alleged errors and gave his views
of the evidence involved. He had the burden to
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bring a sufficient record to permit review of the
district court’s discretionary decisions, and he
failed to do so. Beeman v. Beeman, 2005 WY 45,
109 P.3d 548, 2005 Wyo. LEXIS 51 (Wyo. 2005).

When the mother filed a second motion to
modify child custody just nine days after the
first motion to modify custody was decided, the
district court dismissed the second motion on
the basis of res judicata; because the record on
appeal did not include a transcript or state-
ment of the evidence presented at the hearing
in accordance with this rule, the Supreme
Court of Wyoming accepted the district court’s
finding that the issues the mother presented in
her second motion were identical to those de-
cided by the first order. In re Stith, 2011 Wyo.
LEXIS 72 (Wyo. Feb. 4, 2011).

Failure to report arguments not
grounds for reversal. — The failure of the
court reporter to report the arguments of coun-
sel on the jury-demand motion is not alone
grounds for reversal if there was something in
those proceedings which appellants deemed
crucial to their case; they had available to them
this rule which is designed to reconstruct un-
reported proceedings into written form for ap-
pellate examination. Scherling v. Kilgore, 599
P.2d 1352, 1979 Wyo. LEXIS 452 (Wyo. 1979).

No dismissal for failure to obtain ap-
proval of record. — Mother’s failure to get
court approval of the proposed record on appeal
was not grounds for dismissal where objections
filed by the father and sustained by the court
revealed facts supporting the court’s ultimate
conclusion. JLJ v. AFM (In re SAJ), 942 P.2d
407, 1997 Wyo. LEXIS 104 (Wyo. 1997).

Transcript must be unavailable. — Pro-
cedures allowed for providing a settled state-
ment of a proceeding can be utilized only if a
transcript is unavailable, which happens only if
the proceeding was not stenographically or oth-
erwise recorded or if the recording is somehow
lost or destroyed. TOC v. TND (In re TLC), 2002
WY 76, 46 P.3d 863, 2002 Wyo. LEXIS 84 (Wyo.
2002).

Transcript rather than electronic re-
cordings should be provided in the Su-
preme Court if claims of error are asserted
based upon matters in the record and no state-
ment of the case has been prepared in accor-
dance with this rule. Lindsey v. State, 725 P.2d
649, 1986 Wyo. LEXIS 611 (Wyo. 1986).

Use of unofficial transcript. — If a certi-
fied transcript is unattainable, an appellant
may provide an adequate appellate record by
complying with this section and may find an
unofficial transcript helpful in that regard. The
Supreme Court of Wyoming would be able to
consider an unofficial transcript, or relevant
portions thereof, if incorporated into a properly
approved and settled statement of the evidence.
BB v. RSR, 2007 WY 4, 149 P.3d 727, 2007 Wyo.
LEXIS 2 (Wyo. 2007).

Statement of evidence. — Where the hear-
ing was not recorded, plaintiff did not take
advantage of this rule and prepare or provide
this court with a statement of the evidence.
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Williams v. Dietz, 999 P.2d 642, 2000 Wyo.
LEXIS 53 (Wyo. 2000).

District court properly refused to approve a
mother’s statement of the evidence and denied
her petition to change her child’s surname
because neither party raised the issue of
whether the court was required to address the
child’s best interests at the hearing or on ap-
peal, both parties made arguments related not
only to their own interests, but those of the
child, and decisions that involved custody, visi-
tation, and child support were committed to the
sound discretion of the district court. Lamb v.
Newman (In re Name Change of SGN), 2022
WY 38, 506 P.3d 748, 2022 Wyo. LEXIS 38
(Wyo. 2022).

Trial court approval required to settle
statement. — Trial court approval of a state-
ment must be obtained before it can properly be
considered settled and become part of the re-
cord. TOC v. TND (In re TLC), 2002 WY 76, 46
P.3d 863, 2002 Wyo. LEXIS 84 (Wyo. 2002).

Statement of evidence appropriate to
provide factual record. — Where the appel-
lant filed a statement of the case ostensibly
pursuant to Rule 3.08, but he apparently in-
tended to provide a factual record, a statement
of evidence pursuant to Rule 3.03 would have
been the appropriate method. Parsons v. Par-
sons, 2001 WY 62, 27 P.3d 270, 2001 Wyo.
LEXIS 79 (Wyo. 2001).

Record of variance proceeding was suf-
ficient. — Appellate court had a sufficient
record consisting of the appropriate documents
relating to a board of county commissioners’
action in denying a property owner’s variance
request; in the owner’s briefing, there were
several instances in which the owner’s counsel
inserted counsel’s recollection of the discus-
sions of some board members. Gilbert v. Bd. of
County Comm’rs, 2010 WY 68, 232 P.3d 17,
2010 Wyo. LEXIS 71 (Wyo. 2010).

Statement cannot be approved if court
cannot recall true facts. — This rule clearly
implies that a statement becomes part of the
record only to the extent that it is settled and
approved by the court; if a court states that it
cannot recall the true facts from a proceeding,
then the statement has not, and cannot, be
approved or settled. Feaster v. Feaster, 721 P.2d
1095, 1986 Wyo. LEXIS 587 (Wyo. 1986).

Statement not provided. — Because heirs,
among other things, provided no statement of
the evidence pursuant to this section, the court
sustained the trial court’s findings that a sale of
estate property was proper. George v. Allen (In
re Estate of George), 2003 WY 129, 77 P.3d
1219, 2003 Wyo. LEXIS 158 (Wyo. 2003).

Where a statement of the issues was omitted
from the ex-husband’s brief in violation of
W.R.A.P. 7.01(d), a sufficient record was not
provided to allow meaningful review of his
claim of error under W.R.A.P. 3.03, and he
failed to support his claim of error with perti-
nent legal authority or cogent argument, there
was no reasonable cause for appeal and sanc-
tions were proper under W.R.A.P. 10.05. Mon-
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toya v. Montoya, 2005 WY 161, 125 P.3d 265,
2005 Wyo. LEXIS 192 (Wyo. 2005).

Absent a transcript or a settled record, the
evidence was presumed to support the district
court’s findings in distributing property in a
divorce case. Kruse v. Kruse, 2010 WY 144, 242
P.3d 1011, 2010 Wyo. LEXIS 162 (Wyo. 2010).

When the husband filed his appeal, he had
the burden to provide a complete record for the
court to base its decision. but he did not provide
an appropriate statement of the evidence in
lieu of a transcript in accordance with the rule;
without a record to indicate otherwise, it had to
be assumed that the evidence supported the
facts and formula used by the district court to
calculate the amount owed to the wife. Water-
bury v. Waterbury, 2017 WY 11, 388 P.3d 532,
2017 Wyo. LEXIS 11 (Wyo. 2017).

Procedures reviewable where court re-
porter waived. — The Supreme Court agreed
to review the trial court’s voir dire procedures
even though they were unrecorded because
defense counsel waived the court reporter, but
had to presume that the court record correctly
embodied the events in a later discussion be-
tween the judge and defense counsel. Valdez v.
State, 727 P.2d 277, 1986 Wyo. LEXIS 632
(Wyo. 1986).

Immediate dismissal proper for non-
compliance. — Immediate dismissal and
charging of attorney’s fees should not be any
surprise if the litigant does not handle the
professional, technical work in compliance with
these rules, in the same way that trained
lawyers are expected to perform. Korkow v.
Markle, 746 P.2d 434, 1987 Wyo. LEXIS 549
(Wyo. 1987).

Where summary judgment was granted
for the builder, on appeal, because the
homeowners blatantly disregarded the rules
which required them to designate an adequate
record on appeal, and failed to provide cogent
argument, and pertinent legal authority to sup-
port their contention, sanctions, costs and at-
torney fees, were proper. Orcutt v. Shober Invs.
Inc.,, 2003 WY 60, 69 P.3d 386, 2003 Wyo.
LEXIS 75 (Wyo. 2003).

Sufficient record not presented. — Dis-
trict court’s judgment against the father was
affirmed because there was nothing before the
appellate court from which it could determine
that the district court’s findings and conclu-
sions were in error; the father failed to present
the appellate court with a sufficient record for

Rule 3.04

review of the issues he presented. Smith v.
Smith, 2003 WY 87, 72 P.3d 1158, 2003 Wyo.
LEXIS 108 (Wyo. 2003).

Where the mother challenged the portion of
her divorce decree granting the father primary
child custody, but the record was sparse for
appellate review and the mother failed to pro-
vide a transcript of the trial nor did she submit
a statement of the evidence pursuant to
W.R.A.P. 3.03, the appellate court was required
to sustain the trial court’s findings, and assume
that the evidence presented was sufficient to
support those findings. Lopez v. Lopez, 2005
WY 88, 116 P.3d 1098, 2005 Wyo. LEXIS 102
(Wyo. 2005).

Summary judgment appropriate. —
Summary judgment was appropriate where
there was no hearing transcript and no state-
ment of the evidence presented at the hearing;
in the absence of a transcript or an approved
statement of the hearing as provided under this
rule, the regularity of the trial court’s judgment
and the competency of the evidence upon which
that judgment is based must be presumed.
Kelley v. Watson, 2003 WY 127, 77 P.3d 691,
2003 Wyo. LEXIS 153 (Wyo. 2003).

Omission did not require reversal. —
Although a record on appeal from a death
penalty case did not contain a transcript of the
instructions conference that preceded the
charge to the jury in the guilt/innocence phase
and other off-the-record conferences, since de-
fense counsel failed to attempt to augment the
record as permitted by Wyo. R. App. P. 3.03 or
3.04, the omission of the conference did not
require reversal. Eaton v. State, 2008 WY 97,
192 P.3d 36, 2008 Wyo. LEXIS 103 (Wyo. 2008),
reh’g denied, 2008 Wyo. LEXIS 114 (Wyo. Sept.
15, 2008), cert. denied, 555 U.S. 1187, 129 S. Ct.
1346, 173 L. Ed. 2d 613, 2009 U.S. LEXIS 1251
(U.S. 2009).

Relationship to federal law. — State
court’s delay in furnishing petitioner with the
transcript did not establish a basis for equi-
table tolling of his federal habeas petition;
petitioner had failed to take advantage of Wyo.
R. App. P. 3.03. Heinemann v. Murphy, 401 Fed.
Appx. 304, 2010 U.S. App. LEXIS 21014 (10th
Cir. 2010), cert. denied, 562 U.S. 1297, 131 S.
Ct. 1705, 179 L. Ed. 2d 634, 2011 U.S. LEXIS
2252 (U.S. 2011).

Law reviews. — Tyler J. Garrett, Anatomy
of a Wyoming Appeal: A Practitioner’s Guide for
Civil Cases, 16 Wyo. L. Rev. 139 (2016).

Rule 3.04. Correction or Modification of the Record.

If any difference arises as to whether the record discloses what occurred in
the trial court, the difference shall be submitted to and settled by that court
and the record made to conform to the truth. If anything material to either
party is omitted from the record by error or accident or is misstated, the parties
by stipulation, or the trial court either before or after the record is transmitted
to the appellate court, or the appellate court on motion or its own initiative,
may direct that the omission or misstatement be corrected, and if necessary
that a supplemental record be certified and transmitted. All other questions as
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to the form and content of the record shall be presented to the appellate court

by motion.

Source. — Former Rule 75(d), W.R.C.P.; for-
mer Rule 11, Sup. Ct.

Attaching document to brief. — Attaching
a document from a separate action—which was
not on appeal to the appellate court—to a brief
and asking the appellate court to take judicial
notice of the document did not make the re-
quirements for supplementing the official re-
cord. Gaston v. Life Care Ctrs. of Am., Inc., 2021
WY 74, 488 P.3d 929, 2021 Wyo. LEXIS 82
(Wyo. 2021).

Incorporating amendment of order into
record. — Where amendment of order for new
trial appealed from is incorporated into record
on appeal on party’s application, record need
not be returned for correction since omissions
may be incorporated by requiring clerk to cer-
tify thereto or by granting leave to file certified
copy. Allen v. Lewis, 26 Wyo. 85, 177 P. 433,
1919 Wyo. LEXIS 3 (Wyo. 1919) (decided under
§ 1-412, C.S. 1945).

Letter presented by both parties consid-
ered as part of record. — Where the district
court’s decision letter was not a part of the
record on appeal, but was presented to the
Supreme Court by both parties, it shall be
considered as though it were a part of the
record. Meuse-Rhine-Ijssel Cattle Breeders v.
Y-Tex Corp., 590 P.2d 1306, 1979 Wyo. LEXIS
361 (Wyo. 1979).

Transcript not designated but not ob-
jected to by motion considered part of the
record. — Although appellee condemnor ob-
jected in its brief to the appellate court’s con-
sideration of transcripts not previously desig-
nated by appellant condemnees acting pro se,
but nonetheless included by the district court
clerk in the transmittal of the record to the
appellate court, the court considered the certi-
fied record as submitted, finding that it was
unreasonable to grant the condemnor’s objec-
tion and disregard the transcripts when the
condemnor itself failed to properly raise the
issue by motion. Conner v. Bd. of County
Comm’rs, 2002 WY 148, 54 P.3d 1274, 2002
Wyo. LEXIS 163 (Wyo. 2002).

When jury instruction not subject of re-
view. — Where there is no certification nor any
order in the record, jury instruction is not
properly before the appellate court nor is it the
subject of review. Sanders v. Pitner, 508 P.2d
602, 1973 Wyo. LEXIS 151 (Wyo. 1973).

Absent report, later discussion between
judge and counsel relied upon. — The Su-
preme Court agreed to review the trial court’s
voir dire procedures even though they were
unrecorded because defense counsel waived the
court reporter, but had to presume that the
court record correctly embodied the events in a
later discussion between the judge and defense
counsel. Valdez v. State, 727 P.2d 277, 1986
Wyo. LEXIS 632 (Wyo. 1986).

Scope of supplemental record. — Where
the supplemental materials which a defendant
seeks to have included in the record are not
included in the present appellate record be-
cause such were not made a matter of record
below in support of any issue put before the
trial court, those materials have had no part in
the trial of the case, and Wyo. R. App. P. 3.04
justifies only the inclusion of materials omitted
from the record on appeal. The rule does not
offer a vehicle to augment the record made in
the trial court. There is no discerned abuse of
discretion in a trial court’s decision to deny a
defendant’s motion to supplement the appellate
record by including them. Harlow v. State, 2003
WY 47, 70 P.3d 179, 2003 Wyo. LEXIS 58 (Wyo.
2003), reh’g denied, 2003 Wyo. LEXIS 85 (Wyo.
May 20, 2003), cert. denied, 540 U.S. 970, 124
S. Ct. 438, 157 L. Ed. 2d 317, 2003 U.S. LEXIS
7776 (U.S. 2003).

Standard of review. — The Wyoming su-
preme court will apply an abuse-of-discretion
standard in reviewing the denial of a post-trial
motion to supplement the record on appeal.
Harlow v. State, 2003 WY 47, 70 P.3d 179, 2003
Wyo. LEXIS 58 (Wyo. 2003), reh’g denied, 2003
Wyo. LEXIS 85 (Wyo. May 20, 2003), cert.
denied, 540 U.S. 970, 124 S. Ct. 438, 157 L. Ed.
2d 317, 2003 U.S. LEXIS 7776 (U.S. 2003).

Record from codefendant’s trial. — Wyo-
ming supreme court reaffirmed denial of defen-
dant’s motion to supplement record with tran-
script of codefendant’s trial, where supreme
court’s reference, in prior order, to this tran-
script (1) was made only in order to support
proposition that particular witness testified
consistently on one issue, and (2) explained
limitation of witness’ testimony with respect to
defendant’s alleged participation in killing.
Harlow v. State, 2003 WY 47, 70 P.3d 179, 2003
Wyo. LEXIS 58 (Wyo. 2003), reh’g denied, 2003
Wyo. LEXIS 85 (Wyo. May 20, 2003), cert.
denied, 540 U.S. 970, 124 S. Ct. 438, 157 L. Ed.
2d 317, 2003 U.S. LEXIS 7776 (U.S. 2003).

Omission did not require reversal. —
Although a record on appeal from a death
penalty case did not contain a transcript of the
instructions conference that preceded the
charge to the jury in the guilt/innocence phase
and other off-the-record conferences, since de-
fense counsel failed to attempt to augment the
record as permitted by Wyo. R. App. P. 3.03 or
3.04, the omission of the conference did not
require reversal. Eaton v. State, 2008 WY 97,
192 P.3d 36, 2008 Wyo. LEXIS 103 (Wyo. 2008),
reh’g denied, 2008 Wyo. LEXIS 114 (Wyo. Sept.
15, 2008), cert. denied, 555 U.S. 1187, 129 S. Ct.
1346, 173 L. Ed. 2d 613, 2009 U.S. LEXIS 1251
(U.S. 2009).

Law reviews. — For article, “Minimum
Standards of Judicial Administration in Wyo-
ming,” see 5 Wyo. L.J. 159.
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Rule 3.05. Designation, Transmission and Retention of Record.

(a) Within three working days after the record has been completed (or as
otherwise arranged with the clerk of the appellate court), the clerk of the trial
court shall advise the clerk of the appellate court in writing that the record has
been completed and certified in accordance with these rules, reciting that:

(1) Each page of original papers has been numbered in accordance with
Rule 3.05(h) and an index has been prepared. The index shall list the name
of the filing, the date filed and the page number(s). Volume numbers should
not be included. The clerk of the trial court shall provide copies of the index
to the clerk of the appellate court and to the parties;

(2) The transcript or parts ordered for inclusion and necessary exhibits,
have been filed or notice that no transcript was created or ordered;

(3) Notification that the trial court has approved a statement of evidence
pursuant to Rule 3.03 or an agreed statement pursuant to Rule 3.08;

(4) The date the notice of appeal was filed in the trial court and, if
applicable, the filing date of a cross appeal.

(b) Appellant shall, contemporaneously with filing its brief in the appellate
court and service of that brief upon appellee, file with the clerk of the trial
court and serve on all parties and the appellate court clerk a designation for
transmission of all parts of the record, without unnecessary duplication, to
which appellant intends to direct the appellate court in its brief. See Rule 1.03.

(c) If appellee desires to designate additional parts of the record for
transmission, appellee shall, contemporaneously with filing appellee’s brief in
the appellate court, file with the clerk of the trial court and serve upon all
parties and the appellate court clerk a designation of those parts of the record
desired by appellee.

(d) Appellant may file an additional designation of record within the time
any reply brief is to be filed and served. Service shall be on all parties and the
appellate court clerk.

(e) Unless the case is a criminal proceeding, no party shall designate the
entire record for transmission without an order of the appellate court. Unless
specifically relevant to the issue(s) on appeal, record papers, including, but not
limited to, setting notices, subpoenas and documents relating to discovery
shall not be designated for transmission to the appellate court. Any party who
designates unnecessarily duplicative pleadings or other papers not relevant to
the appeal may be subject to sanction as provided in Rule 1.03.

(f) After the appellee’s brief has have been filed, the clerk of the appellate
court shall request that the clerk of the trial court transmit the unredacted
designated record within seven working days. The transmitted record shall be
securely fastened, in an orderly manner, in one or more sturdy folders
consisting of no more than 250 pages per folder, with pages numbered and with
a cover page bearing the title of the case, followed by a complete index of the
record. The transmitted record on appeal shall be organized as follows:

(1) Designated pleadings and any attachments to pleadings. Attachments,
including those called “exhibits,” shall not be removed or separated from the
pleadings;

(2) Transcripts, Statement of the Evidence or Agreed Statement and if
appropriate, depositions. Individual volumes of transcripts may be combined
in one or more folders;

(3) Confidential file. Confidential documents, including Presentence In-
vestigation Reports shall be in a separate folder(s);

(4) Designated exhibits. — Documents and exhibits of unusual bulk or
weight and physical exhibits other than documents shall not be transmitted
by the clerk unless so directed by the clerk of the appellate court. A party
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must make advance arrangements with the clerks of both courts for the

transportation to and from the appellate court of documents and exhibits of

unusual bulk or weight.

(g) The clerk of the trial court shall append a certificate identifying the
papers with reasonable definiteness;

(h) Pagination. — Excluding transcripts and exhibits, each page of the
record, excluding transcripts, exhibits and documents contained within a
separate confidential file, shall bear a handwritten or bates number in the
lower right-hand corner of the page. The record should not be renumbered for
subsequent appeals. Numbering should be continuous from any prior appeal;

(1) If the appellate court enters an order that the record not be retained by
the clerk of the trial court, the clerk of the trial court shall transmit that record

to the appellate court in accordance with these rules.

() If appellant/petitioner fails to designate portions of the record or desig-
nates the entire record in a civil appeal, the clerk of the trial court shall
promptly notify the clerk of the appellate court.

History:

Amended May 4, 1999, effective October 1,
1999; amended July 26, 2006, effective Decem-
ber 1, 2006; amended April 6, 2015, effective
July 1, 2015; amended August 23, 2017, effec-
tive November 1, 2017; amended April 30,

Source. — Former Rule 75(e) and (f),
W.R.C.P.
Violation of rules. — Defendant violated

appellate rules 3.01 and 3.05 by failing to
ensure that original documents were desig-
nated and transmitted to the appellate court,
and by failing to file a designation for transmis-
sion to the appellate court of all parts of the
record the defendant intended to call to the
court’s attention. Basolo v. Gose, 994 P.2d 968,
2000 Wyo. LEXIS 10 (Wyo. 2000).

Where summary judgment was granted for
the builder, on appeal, because the homeowners
blatantly disregarded the rules which required
them to designate an adequate record on ap-
peal, and failed to provide cogent argument,
and pertinent legal authority to support their
contention, sanctions, costs and attorney fees,
were proper. Orcutt v. Shober Invs. Inc., 2003
WY 60, 69 P.3d 386, 2003 Wyo. LEXIS 75 (Wyo.
2003).

Transcript not designated but not ob-
jected to by motion considered part of the
record. — Although appellee condemnor ob-

2019, effective August 1, 2019; amended Octo-
ber 12, 2021, effective January 1, 2022.

Comment. — The change is to correct a
clerical error.

jected in its brief to the appellate court’s con-
sideration of transcripts not previously desig-
nated by appellant condemnees acting pro se,
but nonetheless included by the district court
clerk in the transmittal of the record to the
appellate court, the court considered the certi-
fied record as submitted, finding that it was
unreasonable to grant the condemnor’s objec-
tion and disregard the transcripts when the
condemnor itself failed to properly raise the
issue by motion. Conner v. Bd. of County
Comm’rs, 2002 WY 148, 54 P.3d 1274, 2002
Wyo. LEXIS 163 (Wyo. 2002).

Violation of rules. — Because neighbors
filing complaint claiming adverse possession
did not comply with the Wyoming Rules of
Appellate Procedure, including a failure to pro-
vide any citation to the record under Wyo. R.
App. P. 3.05, and because they did not provide
relevant argument or legal authority to support
their contentions, the owners were entitled to
costs and attorney’s fees in defending the ap-
peal. Shores v. Bucklin, 2009 WY 4, 199 P.3d
1083, 2009 Wyo. LEXIS 4 (Wyo. 2009).

Rule 3.06. Record for Intermediate Relief in Appellate Court.

If prior to the time the record is transmitted a party moves in the appellate
court for any intermediate relief, then the clerk of the trial court at the request
of the appellate court shall transmit such parts of the record as the appellate
court shall designate.
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History:
Amended October 12, 2021, effective January
1, 2022.

Source. — Former Rule 75(g), WR.C.P.

Rule 3.08

Law reviews. — Tyler J. Garrett, Anatomy
of a Wyoming Appeal: A Practitioner’s Guide for
Civil Cases, 16 Wyo. L. Rev. 139 (2016).

Rule 3.07. Return of Record to the Trial Court.

After an appeal has been determined, the transmitted record shall be
returned to the custody of the trial court when mandate issues or the appeal is

dismissed.

History:
Amended April 6, 2015, effective July 1, 2015.

Source. — Former Rule 75(h), W.R.C.P.

Editor’s notes. — The following annotations
are taken from cases decided under former Rule
75, W.R.C.P.

Evidence of successful party is assumed
to be true. — A fundamental rule of appeal is
that the evidence of the successful party is
assumed to be true and is given every favorable
inference which may be reasonably and fairly
drawn from it while leaving out of consider-
ation entirely the evidence of the unsuccessful
party. X v. Y, 482 P.2d 688, 1971 Wyo. LEXIS
206 (Wyo. 1971).

Effect of failure to prepare statement of
evidence. — An appeal cannot be dismissed
merely because of appellant’s failure to take
advantage of Rule 75(c), W.R.C.P,, allowing
appellant to prepare a statement of the evi-
dence where no report was made of trial. How-
ever, the failure to use this optional procedure

Rule 3.08. Agreed Statement.

may have adverse effects on an appeal. Minne-
homa Fin. Co. v. Pauli, 565 P.2d 835, 1977 Wyo.
LEXIS 308 (Wyo. 1977).

Appeal will be dismissed where the Supreme
Court cannot determine the issues sought to be
raised by the appellant in the appeal because
the trial of the matter in the district court was
not reported, no transcript was made, and no
statement of the evidence or proceedings filed.
Wydisco, Inc. v. McMahon, 520 P.2d 218, 1974
Wyo. LEXIS 188 (Wyo. 1974).

When jury instruction not properly sub-
ject of review. — Where there is no certifica-
tion nor any order in the record, jury instruc-
tion is not properly before the appellate court
nor is it the subject of review. Sanders v. Pitner,
508 P.2d 602, 1973 Wyo. LEXIS 151 (Wyo.
1973).

Law reviews. — For article, “Wyoming
Practice,” see XII Wyo. L.J. 202 (1958).

Tyler J. Garrett, Anatomy of a Wyoming
Appeal: A Practitioner’s Guide for Civil Cases,
16 Wyo. L. Rev. 139 (2016).

(a) In lieu of designations of the record, the parties may prepare and sign a
statement of the case showing how the questions arose and were decided in the
trial court, and may set forth those facts averred and proved, or sought to be
proved, which are essential for review. The parties shall notify the clerk of the
trial court, pursuant to Rule 2.05, in writing at the time the notice of appeal is
filed that an agreed statement will be used as the record.

(b) The statement shall include: a concise statement of the points on which
appellant relies; a copy of the judgment or appealable order; and a copy of the
notice of appeal with its filing date. The statement shall be filed with the trial
court within 45 days of filing the notice of appeal. The trial court shall, within
15 days, enter its order adopting the statement, or promptly set it for hearing
to resolve any disputes. The order and statement shall be included by the clerk
of the trial court in the record on appeal. If the trial court is unable to settle the
record within 15 days, the judge shall notify the appellate court clerk, trial
court clerk and the parties of the delay and anticipated date of completion.

clause of the fourth sentence and added the
fifth sentence.

Statement of case not appropriate to
provide factual record. — Where the appel-
lant filed a statement of the case ostensibly
pursuant to Rule 3.08, but he apparently in-
tended to provide a factual record, a statement

History:

Amended July 26, 2006, effective December
1, 2006; amended April 6, 2015, effective July 1,
2015.

Source. — Former Rule 76, W.R.C.P.
The 2006 amendment, inserted the last
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of evidence pursuant to Rule 3.03 would have
been the appropriate method. Parsons v. Par-
sons, 2001 WY 62, 27 P.3d 270, 2001 Wyo.
LEXIS 79 (Wyo. 2001).

Failure to provide statement of evi-
dence. — When the mother filed a second
motion to modify child custody just nine days
after the first motion to modify custody was
decided, the district court dismissed the second
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record on appeal did not include a transcript or
statement of the evidence presented at the
hearing in accordance with this rule, the Su-
preme Court of Wyoming accepted the district
court’s finding that the issues the mother pre-
sented in her second motion were identical to
those decided by the first order. Stephens v.
Lavitt, 2010 WY 129, 239 P.3d 634, 2010 Wyo.
LEXIS 138 (Wyo. 2010).

motion on the basis of res judicata; because the

Rule 3.09. Withdrawing Records.

(a) Either party, at that party’s expense, may withdraw the record in a case,
except the original exhibits, from the office of the clerk of the trial court during
the time allowed for the filing of the brief. That party shall be responsible for
its safekeeping and shall return it promptly when its brief is filed. A party may
agree to transfer the record to another party, provided that notice of the
transfer is given to the trial court. No other paper pertaining to a pending case,
nor the original exhibits, shall be taken from the office of the trial court clerk
without an order of the trial court. This rule supersedes any other court rule.

(b) In criminal cases, notwithstanding any conflicting provisions of para-
graph (a), presentence investigation reports and other confidential documents
may be withdrawn from the office of the clerk of the trial court without an order
of that court by the office of the attorney general, public defender, or other
appellate counsel of record.

(¢) The transmitted record may not be withdrawn from the office of the clerk
of the appellate court without an order from a judge or justice of that court.

History: Source. — Former Rule 10, Sup. Ct.

Amended April 6, 2015, effective July 1, 2015.

4.
BONDS

Rule 4.01. Bond for Costs.

Whenever a bond for costs on appeal is required by law, the bond shall be
filed or equivalent security shall be deposited in the trial court with the notice
of appeal.

Source. — Former Rule 73(c), W.R.C.P.

Rule 4.02. Supersedeas Bonds.

(a) Whenever an appellant so entitled desires a stay on appeal, appellant
may present to the trial court a supersedeas bond in such amount as shall be
fixed by the trial court and with surety or sureties to be approved by the court
or by the clerk of court. The bond shall be conditioned for the satisfaction of the
judgment in full together with costs, interest, and damages for delay, if for any
reason the appeal is not perfected or is dismissed, or if the judgment is
affirmed, and to satisfy in full such modification of the judgment and such
costs, interest, and damages as the appellate court may adjudge and award.

(b) When the judgment is for the recovery of money not otherwise secured,
the amount of the bond shall be fixed at such sum as will cover the whole
amount of the judgment remaining and unsatisfied, costs on appeal, and
interest, unless the court, after notice and hearing and for good cause shown,



37 RULES OF APPELLATE PROCEDURE Rule 4.04

fixes a different amount or orders security other than the bond. When the
judgment determines the disposition of the property in controversy, as in real
actions, replevin, and actions to foreclose mortgages, or when such property is
in the custody of the sheriff, or when the proceeds of such property or a bond
for its value is in the custody or control of the court, the amount of the
supersedeas bond shall be fixed at the sum as will secure the amount recovered
for the use and detention of the property, the costs of the action, costs on
appeal, interest, and damages for delay. When appellant has already filed a
surety bond in the trial court, a separate supersedeas bond need not be given,
except for the difference in amount as determined by the trial court to be
attributable to the appeal.

(¢) When the judgment directs the execution, assignment or delivery of a
conveyance or other instrument, appellant may execute, assign or deliver the
conveyance or other instrument, leaving same in the custody of the clerk of the
trial court in which the judgment was rendered, there to remain and abide the
judgment of the appellate court, and in such case appellant shall give bond
only for costs on appeal and damages for delay.

(d) Executors, administrators and guardians shall be required to give a
supersedeas bond.

Source. — Former Rule 73(d)(1), W.R.C.P.

Record insufficient for review. — In a
dispute over a nuisance, review of a district
court’s decision that a property owner forfeited
a portion of a supersedeas bond under Wyo. R.
App. P. 4.02 was not possible because the record
was incomplete; it was assumed that the evi-
dence presented was sufficient to support the
decision. Nickle v. Bd. of County Comm’rs, 2007
WY 115, 162 P.3d 1208, 2007 Wyo. LEXIS 125
(Wyo. 2007).

Posting supersedeas bond did not con-

stitute payment made to trigger § 35-11-
1418(c) (reimbursement for payment made
pursuant to court order arising from release of
underground storage tank); the supersedeas
bond constituted security provided by the judg-
ment debtor to avoid execution on the judgment
and did not constitute accomplished payment
until an unqualified right to the proceeds ac-
crued after the judgment was affirmed on ap-
peal. V-1 Oil Co. v. People, 799 P.2d 1199, 1990
Wyo. LEXIS 125 (Wyo. 1990).

Rule 4.03. Restitution Undertaking by Appellee.

(a) In an action on a contract for the payment of money only, or in an action
for injuries to the person, if appellee gives adequate security to make
restitution in case the judgment is reversed or modified, appellee may, on leave
obtained from the trial court, proceed to enforce the judgment notwithstanding
the execution of a supersedeas bond. This security must be an undertaking
executed to appellant, with sufficient surety, to the effect that if the judgment
be reversed or modified appellee will make full restitution to appellant of the
money received under the judgment.

(b) The provisions of paragraph (a) shall not apply to judgments recovered in
actions for libel, slander, malicious prosecution, false imprisonment or assault
and battery.

Source. — Former Rule 73(d)(2), W.R.C.P.

Rule 4.04. Failure to File or Insufficiency of Bond.

If a bond on appeal or a supersedeas bond is not filed within the time
specified, or if the bond filed is found insufficient, a bond may be filed at such
time as may be fixed by the trial court.

Source. — Former Rule 73(e), W.R.C.P.
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Rule 4.05. Judgment Against Surety.

The provisions of Rule 65.1, Wyo. R. Civ. P., apply to a surety upon an appeal
or supersedeas bond given pursuant to Rules 4.01, 4.02 and 4.03.

Source. — Former Rule 73(f), W.R.C.P.

Editor’s notes. — Most of the following an-
notations are taken from cases decided under
former Rule 73, W.R.C.P, and its statutory and
rule antecedents.

I. GENERAL CONSIDERATION

Nonappealing party may not attack ul-
timate effect of judgment below but may
support it by any matter appearing in the
record. Wyoming State Treasurer v. Casper, 551
P.2d 687, 1976 Wyo. LEXIS 202 (Wyo. 1976).

II. HOW AND WHEN TAKEN

Former Rule 72 (a), W.R.C.P.,, assumes
entry of judgment or final order as specified
in Rule 58, W.R.C.P. Olmstead v. Cattle, Inc.,
541 P.2d 49, 1975 Wyo. LEXIS 170 (Wyo. 1975).

And judgment not final when motion
pending. — A judgment is not final for pur-
poses of appeal when a timely motion such as a
motion for new trial is pending. Rutledge v.
Vonfeldt, 564 P.2d 350, 1977 Wyo. LEXIS 256
(Wyo. 1977).

Written order may not extend time for
appeal. — The entry of a written order denying
Rule 59, W.R.C.P,, motions after they have been
deemed denied does not extend the time for
appeal, absent stipulation and court order.
Johnson v. Hauffe, 567 P.2d 735, 1977 Wyo.
LEXIS 277 (Wyo. 1977).

Thirty-day limitation for filing notice of
appeal is mandatory and jurisdictional. —
Sun Land & Cattle Co. v. Brown, 387 P.2d 1004,
1964 Wyo. LEXIS 70 (Wyo. 1964); Jackson v.
State, 547 P.2d 1203, 1976 Wyo. LEXIS 178
(Wyo. 1976); Carr v. Hopkin, 556 P.2d 221, 1976
Wyo. LEXIS 225 (Wyo. 1976); Johnson wv.
Hauffe, 567 P.2d 735, 1977 Wyo. LEXIS 277
(Wyo. 1977).

The timely filing of a notice of appeal is a
jurisdictional requirement, resulting in the dis-
missal of an appeal by the court, of its own
motion, if not accomplished. Bosler v. Morad,
555 P.2d 567, 1976 Wyo. LEXIS 222 (Wyo.
1976).

Timely filing of the notice of appeal is a strict
requirement. Bowman v. Worland Sch. Dist.,
531 P.2d 889, 1975 Wyo. LEXIS 130 (Wyo.
1975); Jackson v. State, 547 P.2d 1203, 1976
Wyo. LEXIS 178 (Wyo. 1976).

The time limitation for filing a notice of
appeal is jurisdictional and strict, and untime-
liness may be raised by the Supreme Court
without suggestion of the appellee. McMullen v.
McMullen, 559 P.2d 37, 1977 Wyo. LEXIS 324
(Wyo. 1977).

Or court without jurisdiction. — Where
the notices of appeal have been filed more than

30 days from the entry of the judgment and
sentence from which the appeal seeks to be
taken, the Supreme Court does not have juris-
diction. Compton v. State, 555 P.2d 232, 1976
Wyo. LEXIS 220 (Wyo. 1976).

The Supreme Court has no authority, since it
is without jurisdiction, to afford any relief for
the untimely filing of a notice of appeal. Bosler
v. Morad, 555 P.2d 567, 1976 Wyo. LEXIS 222
(Wyo. 1976).

Notice of appeal on day judgment en-
tered. — There is no rule against serving a
notice of appeal on the same day that the trial
court enters judgment. Worland v. Odell &
Johnson, 79 Wyo. 1, 329 P.2d 797, 1958 Wyo.
LEXIS 29 (Wyo. 1958).

But premature notice of appeal ineffec-
tive. — A notice of appeal served and filed
before the judgment appealed from is entered is
premature and ineffective to bring the case to
the Supreme Court for review. Jackson v. State,
547 P.2d 1203, 1976 Wyo. LEXIS 178 (Wyo.
1976).

A notice of appeal prematurely filed is inef-
fective, and in such an instance the Supreme
Court lacks jurisdiction of the appeal. Rutledge
v. Vonfeldt, 564 P.2d 350, 1977 Wyo. LEXIS 256
(Wyo. 1977).

Court cannot properly excuse compli-
ance with this rule upon a case by case
basis dependent upon whether the point is
raised by a motion to dismiss. Bowman v.
Worland Sch. Dist., 5631 P.2d 889, 1975 Wyo.
LEXIS 130 (Wyo. 1975).

Notice of appeal and record held filed
late. — Where the record disclosed that judg-
ment was entered on May 18, notice of appeal
filed on June 18, and the record filed in the
Supreme Court on August 20, the notice of
appeal was filed one day late and the record on
appeal three days late in noncompliance with
former Rules 73(a) and (f), W.R.C.P. King v.
State, 376 P.2d 871, 1962 Wyo. LEXIS 113
(Wyo. 1962).

Excusable neglect for untimely filing. —
If a party places the notice of appeal in the mail
in time to have it delivered to the clerk’s office
in ordinary course but it is not so delivered, the
district court may find excusable neglect. Bos-
ler v. Morad, 555 P.2d 567, 1976 Wyo. LEXIS
222 (Wyo. 1976).

As authority of district court to extend
time for filing. — The authority to extend the
time for filing a notice of appeal upon a showing
of excusable neglect is vested exclusively in the
district court, and involves the exercise of dis-
cretion by the district court. Bosler v. Morad,
555 P.2d 567, 1976 Wyo. LEXIS 222 (Wyo.
1976).

Order denying extension of time for ap-
peal is an appealable order. — Bosler v.
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Morad, 555 P.2d 567, 1976 Wyo. LEXIS 222
(Wyo. 1976).

Motion for new trial, although prema-
ture, is sufficient to stay running of time
for appeal. — Wyoming Wool Mktg. Ass’n v.
Urruty, 394 P.2d 905, 1964 Wyo. LEXIS 116
(Wyo. 1964), overruled in part, Trefren Constr.
Co. v. V&R Constr., LLC, 2016 WY 121, 386
P.3d 317, 2016 Wyo. LEXIS 135 (Wyo. 2016).

Joinder of motions does not extend time
to appeal. — The fact that the motion for
judgment notwithstanding the verdict was
joined with a motion for new trial could not in
the proper administration of justice be allowed
to effect an extension of time for appeal. This
was not the Supreme Court’s intention at the
time the rules were adopted, and any such
interpretation of the rules would permit an
appellant by the addition of a motion for judg-
ment notwithstanding the verdict to effect a
delay. Brasel & Sims Constr. Co. v. Neuman
Transit Co., 378 P.2d 501, 1963 Wyo. LEXIS 71
(Wyo. 1963).

Extension beyond 90 days where motion
for new trial filed. — Where a motion for new
trial has been filed, the time for filing the notice
of appeal may be extended further than 90 days
only by compliance with Rule 59(f), W.R.C.P.
McMullen v. McMullen, 559 P.2d 37, 1977 Wyo.
LEXIS 324 (Wyo. 1977).

Applicability of criminal motions. — For-
mer Rule 73(a), W.R.C.P., makes reference only
to the civil rules, concerning various motions
which will terminate the running of the time
for appeal and makes no reference to their
criminal counterparts. The courts are, there-
fore, unable to read that subdivision as auto-
matically including criminal motions concern-
ing the timing of an appeal. However, before
the courts will dismiss an appeal for failure to
file a timely notice of appeal, there must be
clear grounds for doing so, and those grounds
do not exist when there is a state of confusion in
regard to the applicability of the subdivision to
criminal motions. Downs v. State, 581 P.2d 610,
1978 Wyo. LEXIS 210 (Wyo. 1978) (For motions
in criminal case which terminated running of
time for appeal, see Rule 2.03, W.R.A.P.) .

Effect of timely filing of transcript. —
Failure to provide written evidence of having
ordered and paid for the transcript is not a
basis for dismissal where the transcript is filed
within time even though less than the full
transcript is provided. Phelan v. Read Constr.
Co., 379 P.2d 829, 1963 Wyo. LEXIS 81 (Wyo.
1963).

When the record on appeal including the
transcript of evidence is filed within the time
permitted the reason and necessity for compli-
ance with the provision of this rule, requiring
the ordering and paying for a necessary tran-
script of evidence, disappears, and noncompli-
ance is, therefore, not a ground for dismissal of
an appeal otherwise properly taken. Butler v.
McGee, 363 P.2d 791, 1961 Wyo. LEXIS 105
(Wyo. 1961).

Rule 4.05

III. SUPERSEDEAS BOND

Courts need recourse to procedures
which will maintain litigated issues in
status quo pending decision so that the subse-
quent judgment will be effective. Wyoming
Bancorporation v. Bonham, 563 P.2d 1382, 1977
Wyo. LEXIS 254 (Wyo.), reh’g denied, 566 P.2d
219, 1977 Wyo. LEXIS 329 (Wyo. 1977).

Guidelines for establishing boundaries
of supersedeas bond. — Former subdivisions
(d)(1) and (e) of Rule 73 and Rules 62(e), 72.1(e)
and 65, W.R.C.P, provided the Supreme Court
with the necessary guidelines for establishing
the boundaries of a supersedeas bond. Wyo-
ming Bancorporation v. Bonham, 563 P.2d
1382, 1977 Wyo. LEXIS 254 (Wyo.), reh’g de-
nied, 566 P.2d 219, 1977 Wyo. LEXIS 329 (Wyo.
1977).

Jurisdiction to consider damages in
bond liability after remand. — District
court has jurisdiction to consider damages
when liability on the supersedeas bond is
sought to be enforced after remand from the
appellate courts. Wyoming Bancorporation v.
Bonham, 563 P.2d 1382, 1977 Wyo. LEXIS 254
(Wyo.), reh’g denied, 566 P.2d 219, 1977 Wyo.
LEXIS 329 (Wyo. 1977).

But when damages limited to maximum
stated in bond. — Where the action was upon
supersedeas bond without surety, nothing in
excess of the face of the bond was recoverable
by way of damages, since neither the Supreme
Court’s stay order nor the rules indicate an
intent to extend liability on the bond beyond
the maximum stated therein. Wyoming Bancor-
poration v. Bonham, 563 P.2d 1382, 1977 Wyo.
LEXIS 254 (Wyo.), reh’g denied, 566 P.2d 219,
1977 Wyo. LEXIS 329 (Wyo. 1977).

IV. JUDGMENT AGAINST SURETY

Enforcement procedures on bond where
sureties involved. — Where the question re-
lates to the ability of a district court to assess
damages on a supersedeas bond after an unsuc-
cessful appeal, and sureties are involved, for-
mer Rules 73(f) and 65.1, W.R.C.P,, clearly
provide for the enforcement of liability by mo-
tion rather than by independent action. Wyo-
ming Bancorporation v. Bonham, 563 P.2d
1382, 1977 Wyo. LEXIS 254 (Wyo.), reh’g de-
nied, 566 P.2d 219, 1977 Wyo. LEXIS 329 (Wyo.
1977).

When no right of jury presented. — When
the motion or summary procedure is utilized,
there is no right of jury trial on the issues
presented. Such a proceeding assessing dam-
ages is ancillary to the main action and is
determined as a part of it without a right to a
jury trial. Wyoming Bancorporation v. Bonham,
563 P.2d 1382, 1977 Wyo. LEXIS 254 (Wyo.),
reh’g denied, 566 P.2d 219, 1977 Wyo. LEXIS
329 (Wyo. 1977).

V. DOCKETING OF APPEAL; FILING OF
RECORD

Dismissal of appeal. — Appeal dismissed
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for the failure of appellants to timely complete
the record; or to timely move for an extension of
time to do so; or to make proper application for
permission to file the absent portions of the
record out of time. Douglas Reservoirs Water
Users Ass’n v. Garst, 451 P.2d 451, 1969 Wyo.
LEXIS 119 (Wyo. 1969).

When order extending time to file re-
cord on appeal to be made. — An order
extending the time to file the record on appeal
must ordinarily be made before the expiration
of the time fixed by statute or rule of court for
service in the first instance, or within the limit
of a previous valid extension of time; otherwise
the order of extension will be invalid. Martens
v. State Highway Comm’n, 354 P.2d 222, 1960
Wyo. LEXIS 64 (Wyo. 1960).

An order of the court extending the time for
filing of the record on appeal made within the
60-day period and not exceeding the 90-day
limit for extension was timely even though it
did not expressly state that appellants had
until a given date to file the record on appeal
and docket the appeal in the Supreme Court.
Butler v. McGee, 363 P2d 791, 1961 Wyo.
LEXIS 105 (Wyo. 1961).

And extension beyond 90 days exceeds
court’s authority. — An order extending the
time for filing the record beyond 90 days after
the filing of notice of appeal is without force and
effect as purporting to exceed the authority
permitted under this rule. Wilson v. Burridge,
365 P2d 195, 1961 Wyo. LEXIS 123 (Wyo.
1961).

Diligence warranting special consider-
ation for failing to docket in time not
shown. — Where defendants registered no
objection to the fact that a “Supplement to the
Pretrial Conference Order” was not made and
entered at the time required, and they failed to
request that the court sign and file the order
prior to the judgment, this failure, if not an
actual waiver, at least showed a lack of such
diligence as would warrant special consider-
ation for failure to docket their appeal within
the 90-day period. Ramsay v. Boland, 364 P.2d
824, 1961 Wyo. LEXIS 115 (Wyo. 1961).

Where supplementing record on appeal
justified. — Where the record discloses that
appellant had been diligent in an effort to
procure a transcript of evidence, and if by
affidavit it is shown the transcript was still
unavailable when the record on appeal was
required to be filed, the Supreme Court would
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be justified in granting an application to
supplement the record on appeal by the addi-
tion of the transcript of evidence. Butler v.
McGee, 363 P.2d 791, 1961 Wyo. LEXIS 105
(Wyo. 1961).

“Written evidence”. — The statements re-
ferred to in the notice of appeal and in the
memorandum in opposition to dismissal of the
appeal fail to constitute the kind of written
evidence required with respect to the late filing
of the transcript of evidence. Douglas Reser-
voirs Water Users Ass’n v. Garst, 451 P.2d 451,
1969 Wyo. LEXIS 119 (Wyo. 1969).

VI. JURISDICTION

Supreme Court does not take jurisdic-
tion until after the docketing of an appeal.
— Butler v. McGee, 363 P.2d 791, 1961 Wyo.
LEXIS 105 (Wyo. 1961).

VII. BAIL

Concurrent jurisdiction to admit defen-
dant to bail. — Under this section the judge of
the trial court and any justice of the Supreme
Court have concurrent jurisdiction to admit
defendant to bail on appeal being perfected in a
criminal case, and there is no mention in the
section that any justice of the Supreme Court
has greater power or greater duty in granting
bail than has the judge of the trial court. State
v. Helton, 72 Wyo. 105, 261 P.2d 46, 1953 Wyo.
LEXIS 34 (Wyo. 1953) (decided under § 3-5414,
C.S. 1945).

But application to trial judge first. —
Justices of the Supreme Court should not exer-
cise their discretion as to bail after a conviction
for second degree murder before an application
has been made to the judge of the district court.
State v. Helton, 72 Wyo. 105, 261 P.2d 46, 1953
Wyo. LEXIS 34 (Wyo. 1953) (decided under
§ 3-5414, C.S. 1945).

Execution of sentence suspended. —
Where defendant has been released on bail,
sentence cannot be executed until default of
bail conditions as provided by statute. Ex parte
Irwin, 33 Wyo. 314, 239 P. 288, 1925 Wyo.
LEXIS 40 (Wyo. 1925) (decided under § 3-5414,
C.S. 1945).

District court jurisdiction. — District
court retains jurisdiction to revoke suspension
of sentence and to commit a petitioner who has
not perfected his appeal. Genero v. Roach, 39
Wyo. 40, 270 P. 152, 1928 Wyo. LEXIS 79 (Wyo.
1928) (decided under § 3-5414, C.S. 1945).

STAY OF EXECUTION IN DEATH AND OTHER
CRIMINAL CASES

Rule 5.01. Stay of Execution and Relief Pending Appeal.

(a) Death. — A sentence of death shall be stayed pending appeal.
(b) Imprisonment. — A sentence of imprisonment shall be stayed if defen-
dant appeals and is admitted to bail by the trial court.
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(¢) Fine. — If defendant appeals, a sentence to pay a fine may be stayed by
the trial court upon such terms as the trial court deems proper. The trial court
may require that defendant deposit the entire fine or costs, or any portion, with
the clerk of the trial court, or give bond for the payment, or submit to an
examination of assets, and restrain defendant from dissipating the assets.

(d) Probation. — If defendant appeals, an order placing defendant on
probation will not be stayed, unless a specific order granting stay, or granting
admission to bail, or both, is entered by the trial court.

(e) Admission to bail. — Admission to bail upon appeal shall be as provided
in Rules 46 to 46.2, Wyo. R. Cr. P.

Source. — Former Rule 39, W.R. Cr. P.

6.
DOCKETING APPEAL

Rule 6.01. Docketing Appeal and Jurisdiction.

(a) The case shall be docketed in the appellate court when the notice of the
completion of the record, as provided in Rule 3.05(a), is transmitted to the
appellate court together with the filing fee or an order granting leave to
proceed in forma pauperis on appeal. The clerk of the appellate court shall
serve the parties to the appeal notice that the appeal has been docketed and set
forth the briefing schedule in accord with Rule 7.

(b) The appellate court shall acquire jurisdiction over the matters appealed
when the case is docketed. In all cases, the trial court retains jurisdiction over
all matters and proceedings not the subject of the appeal, including all matters
covered by Rules 4 and 5, unless otherwise ordered by the appellate court.

(¢c) A district court shall have jurisdiction of appeals from interlocutory
orders of administrative agencies and circuit courts and municipal courts, and
questions certified pursuant to Rule 11, and petitions pursuant to Rule 13.

(d) The supreme court shall have jurisdiction of appeals from interlocutory
orders of a district court or the chancery court, and questions certified
pursuant to Rules 11 or 12, and petitions pursuant to Rule 13.

(e) The appellate court has authority to ascertain its jurisdiction of the

appeal once the case is docketed by the clerk of the appellate court.

History:

Amended May 4, 2001, effective September 1,
2001; amended December 2, 2002, effective
January 6, 2003; amended April 6, 2015, effec-
tive July 1, 2015; amended October 12, 2021,
effective January 1, 2022.

Source. — Former Rule 73(h), W.R.C.P.

District court order subsequent to Su-
preme Court opinion but prior to man-
date. — Where an opinion was handed down by
the Supreme Court affirming the trial court’s
judgment and sentence, but the mandate has
not issued, so the appeal is still pending, a
subsequent order of the district court in a
matter incident to the trial but not related to
the guilt or innocence of the defendant is made
and entered when the district court had no
jurisdiction in the case. Hayes v. State, 599 P.2d
569, 1979 Wyo. LEXIS 486 (Wyo. 1979), over-
ruled in part, State v. Board of County

Comm’rs, 642 P.2d 456, 1982 Wyo. LEXIS 317
(Wyo. 1982).

Retention of jurisdiction. — The trial
court retained jurisdiction to decide issues of
custody, support, and visitation where an ap-
peal contesting paternity was pending. KC v.
KM (In re IC), 941 P.2d 46, 1997 Wyo. LEXIS 96
(Wyo. 1997).

When appellee trust beneficiary filed a law-
suit seeking an order directing appellant trust-
ees to pay to him funds from the family trust to
provide for his support, the district court issued
an order allocating trust assets and directing
payments to the beneficiary; the decision was
affirmed on appeal. On remand, the district
court properly exercised its jurisdiction under
this rule by directing the trustees to reimburse
the family trust for amounts the trustees with-
drew from the trust for payment of their attor-
neys’ fees and costs; the trustees’s failure to
submit billing statements and the statutorily
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required application for fees and costs did not
deprive the district court of its jurisdiction to
issue the reimbursement order. Garwood v.
Garwood, 2010 WY 91, 233 P.3d 977, 2010 Wyo.
LEXIS 95 (Wyo. 2010).
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Law reviews. — Tyler J. Garrett, Anatomy
of a Wyoming Appeal: A Practitioner’s Guide for
Civil Cases, 16 Wyo. L. Rev. 139 (2016).

BRIEFS

Supreme Court will not search record to
discover possible errors assigned by the
petition in error and where plaintiff in error
fails to comply with former Rule 12(a) and (d),
Sup. Ct., proceedings will, on motion, be dis-
missed pursuant to former Rule 12(j), W.R.C.P.
Pearce v. Holm, 23 Wyo. 417, 152 P. 787, 1915
Wyo. LEXIS 40 (Wyo. 1915).

Whenever two assignments of error
raise the same question it may be presented
under either of the assignments. Pierce v. Roth-
well, 38 Wyo. 267, 267 P. 86, 1928 Wyo. LEXIS
52 (Wyo. 1928) (decided under § 1-414, C.S.
1945).

Where litigants disregard requirement
to refer specifically to the record, court
may decline to consider question sought to be
raised. Simpson v. Occidental Bldg. & Loan
Ass'n, 45 Wyo. 425, 19 P.2d 958, 1933 Wyo.
LEXIS 17 (Wyo. 1933) (decided under § 1-414,
C.S. 1945).

Appeal was properly dismissed where
appellant’s papers, intended to be a brief on
appeal, failed to comply with this rule. Zier v.
Powell, 526 P.2d 63, 1974 Wyo. LEXIS 227
(Wyo. 1974).

Rule 7.01. Brief of Appellant.

But may obtain permission to file refer-
ence supplement. — Where appellant disre-
garded the Supreme Court rule requiring that
briefs should refer specifically to the page or
portion of the record where the question under
discussion arose, but promptly attempted to
supply the deficiencies by obtaining permission
to file a reference supplement containing the
omitted references, the Supreme Court did not
decline to consider the questions sought to be
raised. Rafferty v. Northern Utils., 73 Wyo. 287,
278 P.2d 605, 1955 Wyo. LEXIS 1 (Wyo. 1955)
(decided under § 1-414, C.S. 1945).

Omission of subject index, table of cases,
and names of counsel. — Where there is no
subject index table of cases, or listing on the
first page of the brief of the names of counsel
and the persons represented by them, this rule
is not complied with. Crozier v. Malone, 366
P.2d 125, 1961 Wyo. LEXIS 131 (Wyo. 1961).

Dismissal remedy for noncompliance
with appellate rules. — Compliance with
rules promulgated by the Supreme Court is
required and the sanction of dismissal for fail-
ure of the appellant to comply therewith may
be the appropriate remedy. Dixon v. Worland,
595 P.2d 84, 1979 Wyo. LEXIS 414 (Wyo. 1979).

The brief of appellant shall contain under appropriate headings and in the

order indicated:

(a) A title page which must include:

(1) The appellate court caption and appellate court case number;

(2) Identification of party filing the brief; and

(3) The name(s), address(es) and telephone number(s) of the attorney(s)
or pro se party(ies) preparing the brief. Members of the Wyoming Bar shall
include their Wyoming Bar number.
(b) A table of contents, with page references;
(c) Atable of cases alphabetically arranged (in one list or by jurisdiction),

statutes and other authorities cited, with references to the pages where they

appear;

(d) A statement of jurisdiction in the appellate court. The statement shall

include a concise statement of the facts material to the finality of an order
being appealed, the timeliness of the appeal, any other facts effecting
jurisdiction and a reference to the provisions of statute, rule or case law on
which jurisdiction rests;

(e) A statement of the issues presented for review;

(f) Astatement of the case, presented in any efficient order, identifying the
nature of the case, setting out the facts relevant to the issues presented for
review, describing the relevant procedural history, and identifying the
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Rule 7.01

rulings presented for review, with citations to page numbers in the desig-
nated record on appeal as paginated in accordance with Rule 3.05(h).
Citations to the designated record shall not contain volume numbers;
(g) An argument (which may be preceded by a summary) setting forth:
(1) Appellant’s contentions with respect to the issues presented and the
reasons therefor, with citations to the authorities, statutes and pages of
the designated record on appeal relied on; and
(2) For each issue, a concise statement of the applicable standard of
review (which may appear in the discussion of the issue or under a
separate heading placed before the discussion of the issues);
(h) A short conclusion stating the precise relief sought;
(i) The signature(s) of counsel or pro se party(ies) submitting the brief;

(j) A certificate of service; and

(k) An appendix, which shall contain:
(1) copy of the judgment or final order appealed from;
(2) the trial court’s decision letter or other written and/or oral reasons

for judgment, if any; and

(3) the statement of costs required by rule 10.01.

History:

Amended May 4, 2001, effective September 1,
2001; amended April 6, 2015, effective July 1,
2015; amended August 23, 2017, effective No-
vember 1, 2017; amended April 30, 2019, effec-
tive August 1, 2019.

Source. — Rule 28(a), F.R.A.P.

Purpose of appellate rules concerning
briefs is to help focus the facts, issues and
authorities. Strang Telecasting v. Ernst, 610
P.2d 1011, 1980 Wyo. LEXIS 266 (Wyo. 1980).

Court may refuse to consider conten-
tions of party not listing issues. — The
absence of a list of issues is a serious problem,
for which the court may refuse to consider the
contentions of the party violating this rule.
Cline v. Safeco Ins. Cos., 614 P.2d 1335, 1980
Wyo. LEXIS 290 (Wyo. 1980).

Issues considered, although appellants
failed to provide statement of issues. —
See 37 Gambling Devices (Cheyenne Elks Club
& Cheyenne Music & Vending, Inc.) v. State,
694 P2d 711, 1985 Wyo. LEXIS 436 (Wyo.
1985).

Court considers issues not set forth in
brief due to unintentional error. — Al-
though the appellants in their brief set forth
only one issue for review, because of the table of
contents and the topical arrangement of the
arguments presented therein, the court consid-
ered the statement of the issues to be in the
nature of a typographical or unintentional er-
ror of omission and recognized all of the claims
stated by the appellants in their original com-
plaint. Allen v. Safeway Stores, 699 P.2d 277,
1985 Wyo. LEXIS 479 (Wyo. 1985), overruled in
part, Hoflund v. Airport Golf Club, 2005 WY 17,
105 P.3d 1079, 2005 Wyo. LEXIS 17 (Wyo.
2005).

Brief considered although no statement
of facts therein. — Although the appellant
submitted a brief which did not contain a state-

ment of facts, as the facts in the record were
straightforward and the appellant’s violation of
this rule did not detract from judicial review,
the court proceeded to consider the appellant’s
issues. Furman v. Rural Elec. Co., 869 P.2d 136,
1994 Wyo. LEXIS 25 (Wyo. 1994).

Unsupported arguments not consid-
ered. — Where appellants cited no pertinent
authority nor made a cogent argument in be-
half of any of their arguments, but rather
incorporated by reference trial briefs contained
in the record, the Supreme Court will not
consider the contentions. Scherling v. Kilgore,
599 P2d 1352, 1979 Wyo. LEXIS 452 (Wyo.
1979).

Sanctions granted in favor of the wife on
appeal in the parties’ divorce action were
proper where there was no reasonable cause for
the husband’s appeal; pro se litigants were not
excused from the requirements set forth in
W.R.A.P. 7.01 and the issues deciphered from
the husband’s brief were not supported by the
record, cogent argument, or pertinent legal
authority. Welch v. Welch, 2003 WY 168, 81
P.3d 937, 2003 Wyo. LEXIS 205 (Wyo. 2003).

No concise statement of standard of re-
view. — Contrary to the dictates of this section,
a mother’s brief did not contain a concise state-
ment of the applicable standard of review;
however, the court perceived the issue as a
question of sufficiency of the evidence and ad-
dressed the issue accordingly. DH v. Wyo. Dep’t
of Family Servs. (In re "H" Children), 2003 WY
155, 79 P.3d 997, 2003 Wyo. LEXIS 185 (Wyo.
2003), reh’g denied, 2004 Wyo. LEXIS 2 (Wyo.
Jan. 13, 2004).

The Supreme Court will not consider issues
which are not supported by proper citation of
authority and cogent argument, or which are
not clearly defined. Knadler v. Adams, 661 P.2d
1052, 1983 Wyo. LEXIS 308 (Wyo. 1983); Gulf
Oil Corp. v. Wyoming Oil & Gas Conservation
Comm’n, 693 P.2d 227, 1985 Wyo. LEXIS 422
(Wyo. 1985).
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The Supreme Court will not consider points
which have not been briefed or where no au-
thority is cited or where the authority which is
cited does not constitute a cogent argument for
the proposition for which the appellant con-
tends. Zanetti v. Zanetti, 689 P.2d 1116, 1984
Wyo. LEXIS 343 (Wyo. 1984).

Failure to cite to authority. — Mother’s
procedural due process rights were not violated
even though she alleged that orders were not
circulated for approval as required, and instead
the orders were made available to the mother’s
counsel for five days after being prepared by the
State; the mother failed to cite to any legal
authority in her brief on the issue, and nothing
was provided to the court that justified revers-
ing the trial court on the issue. DH v. Wyo.
Dep’t of Family Servs. (In re "H" Children),
2003 WY 155, 79 P.3d 997, 2003 Wyo. LEXIS
185 (Wyo. 2003), reh’g denied, 2004 Wyo.
LEXIS 2 (Wyo. Jan. 13, 2004).

Failure to cite to record. — Mother’s
vague assertions that the district court erred by
permitting pre-order evidence as a benchmark
to determine whether there had been a mate-
rial change in circumstances allowing a change
in custody, unsupported by citation to the re-
cord, did not comply with the requirements of
this rule and, therefore, the court did not con-
sider her contention. BB v. RSR, 2007 WY 4,
149 P.3d 727, 2007 Wyo. LEXIS 2 (Wyo. 2007).

Failure to cite to authority or show
prejudice. — Court declined to address the
merits of whether the State, trial court, or
family services department failed to comply
with this section, other sections, and various
department rules in connection with the al-
leged lack of formal written reports and written
case plan or the delay in setting an adjudica-
tory hearing, and the court affirmed the trial
court to that extent, because the mother (1)
failed to support her grievances with citations
to relevant precedent, and (2) failed to show
how any alleged deficiencies in the trial court
prejudiced her; but the court did not retreat
from its conviction that the judicial system had
to be diligent in protecting parental rights, nor
did the court imply that the department or any
administrative agency was free to ignore stat-
utes, agency rules, or court orders. DH v. Wyo.
Dep’t of Family Servs. (In re "H" Children),
2003 WY 155, 79 P.3d 997, 2003 Wyo. LEXIS
185 (Wyo. 2003), reh’g denied, 2004 Wyo.
LEXIS 2 (Wyo. Jan. 13, 2004).

Inadequate citation to legal authority. —
Court rejected a mother’s contention that her
procedural due process rights under this sec-
tion were violated by the trial court’s denial of
motions for continuance because she did not
support her contention with citation to legal
authority, aside from citing certain rules by
themselves, and there was no evidence in the
record that showed that the continuance
caused any prejudice or hardship. DH v. Wyo.
Dep’t of Family Servs. (In re "H" Children),
2003 WY 155, 79 P.3d 997, 2003 Wyo. LEXIS
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185 (Wyo. 2003), reh’g denied, 2004 Wyo.
LEXIS 2 (Wyo. Jan. 13, 2004).

Court rejected the employer’s motion to dis-
miss the ex-employee’s appeal based on the
employee’s noncompliance with W.R.AP.
7.01(e)(2) in that the employee’s brief failed to
provide citations to the record in support of his
factual summary. Although the brief was defi-
cient, the court had discretion under W.R.A.P.
1.03 to decline to impose the sanction requested
by the employer where the facts in this case
were straightforward, and the violation of Rule
7.01(e)(2) did not affect or detract from the
court’s ability to review the matter. Kruzich v.
Martin-Harris Gallery, LLC, 2006 WY 7, 126
P.3d 867, 2006 Wyo. LEXIS 8 (Wyo. 2006).

Appellant’s brief did not comply with the
rule, and, therefore, the supreme court sum-
marily affirmed the district court’s orders deny-
ing appellant’s objections and approving the
final report and decree of distribution; appel-
lant’s brief lacked a statement of jurisdiction, a
statement of issues for review, and a statement
of the case with citations to the record, and
although he cited to one case and three stat-
utes, none of those authorities were applicable.
Slater v. Slater (In re Est. of Slater), 2023 WY
119, 539 P.3d 403, 2023 Wyo. LEXIS 121 (Wyo.
2023).

And costs assessed against appellant. —
The appellant presented no statement of the
issues in her brief and did not support her
position with cogent arguments or authority.
Accordingly, the court assessed costs against
her. Garlach v. Tuttle, 705 P.2d 828, 1985 Wyo.
LEXIS 541 (Wyo. 1985).

Appellant’s burden in attacking factual
conclusions. — In attacking a trial judge’s
factual conclusion, an appellant has the burden
of directing the court’s attention to those parts
of the record on which he relies. State Sur. Co.
v. Lamb Constr. Co., 625 P.2d 184, 1981 Wyo.
LEXIS 291 (Wyo. 1981).

Rule does not contemplate prolix and
rambling narrative, and a failure to provide
a list of issues violates the rule. Walker wv.
Karpan, 726 P.2d 82, 1986 Wyo. LEXIS 615
(Wyo. 1986).

Conclusionary statement that “issues
exist” unsatisfactory. — Compliance by ap-
pellant with subdivision (e)(2) of this rule is
hardly satisfied by his statement, “genuine is-
sues of fact or facts exist which preclude the
granting of summary judgment in favor of the
plaintiffs,” since the area of dispute of con-
tended factual issues or legal questions is not
defined. J & M Inv. v. Davis, 726 P.2d 96, 1986
Wyo. LEXIS 617 (Wyo. 1986).

Appeal moot. — Issues arising from the
confirmation of an arbitration award were moot
because trustees failed to challenge the disposi-
tive rulings of a trial court, as required by Wyo.
R. App. P. 7.01. Specifically, they failed to chal-
lenge the finding of a breach of a settlement
agreement or a waiver of the right to seek
judicial review on certain issues. Morrison v.
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Clay, 2006 WY 161, 149 P.3d 696, 2006 Wyo.
LEXIS 181 (Wyo. 2006).

Plaintiff violated rule. — Plaintiff violated
this rule by failing to include in her brief a
statement of relevant facts, cites to the record,
or a copy of the district court’s order. Williams v.
Dietz, 999 P.2d 642, 2000 Wyo. LEXIS 53 (Wyo.
2000).

Court refused to consider positions not
supported by cogent argument or perti-
nent authority. — See Kipp v. Brown, 750
P.2d 1338, 1988 Wyo. LEXIS 65 (Wyo. 1988).

Where a tenant failed to comply with the
appellate rules by supporting arguments with
citations to authority and the record, as re-
quired under this rule, the court refused to
consider other contentions under Wyo. R. App.
P. 1.03. However, the court refused to impose
additional sanctions because of the tenant’s pro
se status and his presentation of one proper
argument for meaningful review. Kinstler v.
RTB South Greeley, LTD., LLC, 2007 WY 98,
160 P.3d 1125, 2007 Wyo. LEXIS 108 (Wyo.
2007), reh’g denied, 2007 Wyo. LEXIS 124
(Wyo. July 17, 2007).

Judgment of district court was summarily
affirmed and sanctions against pro se appel-
lants imposed, where appeal failed to present
cogent argument or pertinent authority to sup-
port the claims of error, and there was a failure
to adequately cite to the record. Baker v. Reed,
965 P.2d 1153, 1998 Wyo. LEXIS 136 (Wyo.
1998).

Summary affirmance of decision below.
— Appellant’s brief was void of cogent argu-
ment or legal authority, thus warranting sum-
mary affirmance of the decision below, where it
revealed only argument and hyperbole, raised
new issues on appeal, and included conclusions
without supporting reasoning and a total lack
of pertinent authority. State ex rel. Reece v.
Wyoming State Bd. of Outfitters & Professional
Guides, 931 P2d 958, 1997 Wyo. LEXIS 24
(Wyo. 1997), reh’g denied, 1997 Wyo. LEXIS 35
(Wyo. Feb. 25, 1997).

The court summarily affirmed the order ap-
pealed from where, other than including a title
page with an appropriate caption, case number,
and identification of the party filing the brief,
the pro se appellant failed to comply with the
numerous other requirements of the rule. MTM
v. State (In re KD), 2001 WY 61, 26 P.3d 1035,
2001 Wyo. LEXIS 74 (Wyo. 2001).

Summary affirmance was appropriate where
appellants failed to comply with this section
and the appellate brief was not supported by
the record, cogent argument, or pertinent au-
thority; the brief failed to include any facts or
information pertaining to the appeal at issue,
the nature of the case on appeal, the course of
proceedings, or the disposition in the trial
court, as required by subsection (e). Kelley v.
Watson, 2003 WY 127, 77 P.3d 691, 2003 Wyo.
LEXIS 153 (Wyo. 2003).

Supreme Court concluded it had jurisdiction
and summarily affirmed the juvenile court’s
order dismissing the juvenile case because the

Rule 7.01

mother’s opening brief misstated the record
and failed to comply with the rules of appellate
procedure. CP v. EMC (In the Interest of FP),
2021 WY 77, 488 P.3d 943, 2021 Wyo. LEXIS 85
(Wyo. 2021).

District court’s order granting the wife’s mo-
tion to alter or amend judgment was summarily
affirmed because the husband’s brief did not
comply with Wyo. R. App. P. 7.01 as the Table of
Contents contained page references for only
three of ten listed items, the Table of Authori-
ties was blank, the Statement of Jurisdiction
lacked reference to the provisions of statute,
rule or case law on which jurisdiction rested,
and the date of service was listed as two years
prior to the date the brief was filed, and in
addition to the procedural infirmities, the is-
sues the husband raised in the brief were not
developed by cogent argument or supported by
legal authority. McInerney v. Kramer, 2023 WY
108, 537 P.3d 1146, 2023 Wyo. LEXIS 110 (Wyo.
2023).

Vague references to statute, “evidence,”
unsatisfactory. — Vague references to the
Uniform Partnership Act and “the evidence”
did not comply with this rule, which states that
the argument section of a brief shall contain
“citations to the authorities, statutes and parts
of the record relied on.” Weisbrod v. Ely, 767
P.2d 171, 1989 Wyo. LEXIS 14 (Wyo. 1989).

Failure to provide transcript to refute
damages award. — Where, in its brief, the
contractor set out the contractor’s version of
what transpired at trial but the contractor
failed to provide a transcript from the damages
phase of the trial, or some alternative substi-
tute for the transcript, such as a statement of
evidence or proceedings, there was nothing in
the record to refute the district court’s finding
on damages, and thus the Wyoming supreme
court affirmed the award of damages and held
the homeowner was entitled to costs and attor-
ney’s fees on appeal. However, the homeowner
was not entitled to damages on appeal because
the award of costs and attorney fees fully vin-
dicated the supreme court’s interest in enforc-
ing the rules of appellate procedure. Chancler v.
Meredith, 2004 WY 27, 86 P.3d 841, 2004 Wyo.
LEXIS 33 (Wyo. 2004).

Immediate dismissal proper for non-
compliance. — Immediate dismissal and
charging of attorney’s fees should not be any
surprise if the litigant does not handle the
professional, technical work in compliance with
these rules, in the same way that trained
lawyers are expected to perform. Korkow v.
Markle, 746 P.2d 434, 1987 Wyo. LEXIS 549
(Wyo. 1987).

Dismissal of plaintiff’'s complaint against de-
fendants under Wyo. R. App. P. 1.03 was af-
firmed where plaintiff’s final notice of appeal
and brief failed to comply with Wyo. R. App. P.
2.07, 7.01 in numerous instances; plaintiff’s
brief did not comply with Wyo. R. App. P. 7.01,
in eleven instances. Finch v. Pomeroy, 2006 WY
24, 130 P.3d 437, 2006 Wyo. LEXIS 27 (Wyo.
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2006), reh’g denied, 2006 Wyo. LEXIS 45 (Wyo.
Apr. 4, 2006).

Dismissal unwarranted where court can
remedy failure. — The dismissal of an appeal
was too harsh and unwarranted a remedy for
the appellant’s failure to make appropriate
page references to the record, where the record
was not lengthy and the portions of the record
relevant to the issues presented for review were
easily found. Jung-Leonczynska v. Steup, 782
P.2d 578, 1989 Wyo. LEXIS 221 (Wyo. 1989).

Failure to abide by the briefing requirements
in this section, such as by citation to hundreds
of pages of the record, rather than citation to
specific pages, could result in the summary
affirmance of a district court’s judgment. While
the supreme court continued to adhere to that
precept, and while the contractor’s brief did
lack precision in its citation to the record, the
drastic route of a summary affirmance was not
taken because the supreme court was readily
able to discern the relevant facts from the
record. Three Way, Inc. v. Burton Enters., 2008
WY 18, 177 P.3d 219, 2008 Wyo. LEXIS 19
(Wyo. 2008).

The sanction of dismissal will not be
used in criminal cases; sanctions will be

Rule 7.02. Brief of Appellee.
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addressed to counsel personally, as members of
the bar who represent appellants in criminal
cases. Leger v. State, 855 P.2d 359, 1993 Wyo.
LEXIS 117 (Wyo. 1993).

Attorney fees awarded. Where a state-
ment of the issues was omitted from the ex-
husband’s brief in violation of W.R.A.P. 7.01(d),
a sufficient record was not provided to allow
meaningful review of his claim of error under
W.R.A.P. 3.03, and he failed to support his claim
of error with pertinent legal authority or cogent
argument, there was no reasonable cause for
appeal and sanctions were proper under
W.R.A.P. 10.05. Montoya v. Montoya, 2005 WY
161, 125 P.3d 265, 2005 Wyo. LEXIS 192 (Wyo.
2005).

Award of attorney fees and costs in-
curred. — Former spouse was entitled to an
award of attorney fees and costs incurred in
responding to their former partner’s appeals
because their partner’s briefs were deficient as
they failed to include many record cites, cogent
argument, or the appropriate appendices.
Golden v. Guion, 2016 WY 54, 375 P.3d 719,
2016 Wyo. LEXIS 58 (Wyo. 2016).

Law reviews. — Tyler J. Garrett, Anatomy
of a Wyoming Appeal: A Practitioner’s Guide for
Civil Cases, 16 Wyo. L. Rev. 139 (2016).

The brief of appellee shall conform to the requirements of Rule 7.01 but shall
not include any document(s) appended to appellant’s brief. A statement of the

issues, or of the case, is not required.

History:
Amended October 12, 2021, effective January
1, 2022.

Rule 7.03. Reply Brief.

Source. — Rule 28(b), F.R.A.P.

(a) Appellant may file a brief in reply which shall comply with the require-
ments of Rule 7.01 (a), (b), (c), (g), (h), (1), and (j). In lieu of any statement of the
issues, the reply brief shall precisely and concisely set forth on the first page
those new issues and arguments raised by the brief of the appellee which are
addressed in the reply brief. A reply brief is limited to such new issues and
arguments, and a failure to comply with these requirements may subject the
party to sanctions under these rules including the reviewing court disregard-
ing appellant’s reply brief.

(b) If two or more appellees file briefs and new issues and arguments are
raised in two or more briefs, the appellant may file a single reply brief
addressing those issues. If a single reply brief is filed, the deadline for filing
shall be based on the filing of the last brief of appellee.

History:

Amended May 4, 1999, effective October 1,
1999; amended April 6, 2015, effective July 1,
2015; amended September 25, 2018, effective
December 1, 2018.

Editor’s notes. — The September 25, 2018
Order amending Rules 7.03 and 7.05 states as
follows: “The amendments shall apply to ap-

peals/cases docketed in the appellate court af-
ter that date and shall not apply to appeals/
cases already pending in the appellate court on
that date”.

Source. — Rule 28(c), F.R.A.P. — basically.

Reply brief which repeats principal
brief disregarded. — A reply brief submitted
by counsel which repeated its principal brief
was disregarded by the court. Furman v. Rural
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Elec. Co., 869 P.2d 136, 1994 Wyo. LEXIS 25
(Wyo. 1994); Idaho Migrant Council v. Warila,
890 P.2d 39, 1995 Wyo. LEXIS 20 (Wyo. 1995).

Additional issues raised. — Wyoming Su-
preme Court may affirm the judgment of the
court below for any reason supported by the
record, and the corporation’s insistence that
appellees were precluded from raising an argu-
ment in support of the judgment was contrary
to this rule; Wyo. R. App. P. 7.03 plainly con-

Rule 7.04. Additional Authorities.
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Rule 7.05

templated that an appellee, in its brief, may
raise additional issues and arguments, and
appellees were not required to file a cross-
appeal. GOB, LLC v. Rainbow Canyon, Inc.,
2008 WY 157, 197 P.3d 1269, 2008 Wyo. LEXIS
161 (Wyo. 2008).

Law reviews. — Tyler J. Garrett, Anatomy
of a Wyoming Appeal: A Practitioner’s Guide for
Civil Cases, 16 Wyo. L. Rev. 139 (2016).

When pertinent and significant authorities come to the attention of a party
after the party’s brief has been filed, or after oral argument but before decision,
a party may file a Notice of Additional Authority, setting forth the citations.
There shall be a reference either to the page of the brief or to a point argued
orally to which the citations pertain, but the Notice of Additional Authority
shall without argument state the reasons for the supplemental citations. Any
response shall be made promptly and shall be similarly limited.

History:

Amended May 4, 1999, effective October 1,
1999; amended April 6, 2015, effective July 1,
2015.

Comment. — The revision adopts the lan-
guage of Fed. R. App. P. 28(j).

Rule 7.05. Length, Format, Binding and Number of Briefs.

(a) Length of Briefs.

(1) Except by permission of the appellate court, principal briefs shall not
exceed 60 pages, and reply briefs shall not exceed 18 pages, exclusive of
pages containing the title page, table of contents, table of authorities,
certificate of service and appendices.

(b) Format of Briefs.

(1) Brief pages shall not exceed 8% x 11 inches. Margins shall not be less
than one inch on all sides;

(2) Text of briefs shall be double-spaced (except quotations of more than
50 words);

(3) Briefs must be in an easily readable font, with no smaller type or font
than 13 point.

(4) Footnotes shall be in the same size of type as the text of the brief and
double-spaced except quotations of 50 words or more; and

(5) Appendices on legal-sized paper should be reduced to 8% x 11 inch
paper and readily legible.

(c) Binding of briefs.

Briefs shall be bound only at the upper left-hand corner by staple, paper

clip or binder clip.

(d) Number of briefs filed is governed by Rule 1.01.

(e) The paper copy of the brief submitted for filing shall be an identical
version of the brief electronically filed and accepted by the appellate court
except the original signature(s).

History: Editor’s notes. — The September 25, 2018

Amended May 4, 1999, effective October 1,
1999; amended April 6, 2015, effective July 1,
2015; amended September 25, 2018, effective
December 1, 2018; amended October 12, 2021,
effective January 1, 2022.

Order amending Rules 7.03 and 7.05 states as
follows: “The amendments shall apply to ap-
peals/cases docketed in the appellate court af-
ter that date and shall not apply to appeals/



Rule 7.06

cases already pending in the appellate court on
that date”.

Comment. — The suggested fonts are in-
cluded in recognition that most work is now
done on word processors rather than typewrit-
ers. While the original rule language was in-

Source. — Rule 28(g), FR.A.P.

Cross references. — For additional re-
quirements for preparing briefs, see Appendix
IT at the end of this set of rules.

Supreme Court will strike briefs which
are not submitted on proper size paper
and may in its discretion refuse to grant leave
to refile such briefs. Hance v. Straatsma, 721
P.2d 575, 1986 Wyo. LEXIS 584 (Wyo. 1986).

And may ignore extra pages in brief., —
Where the appellant’s brief was 77 pages long,
seven pages over the limit, the appellate court
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tended for typewritten briefs, the number 10
has been interpreted as referring to font sizes
which generally produce more than 10 charac-
ters per inch and are difficult to read as well as
infringing upon intended page limitations for
briefs.

deliberately ignored pages 71 through 77, a
sanction specifically mentioned in Rule 1.02.
JWR v. RG, 716 P.2d 984 (Wyo. 1986).

Father’s brief violated this rule, as it ex-
ceeded 80 pages and was single-spaced, and the
court ignored the fourth issue as a result. Olsen
v. Olsen, 2013 WY 115, 310 P.3d 888, 2013 Wyo.
LEXIS 120 (Wyo. 2013).

Law reviews. — Tyler J. Garrett, Anatomy
of a Wyoming Appeal: A Practitioner’s Guide for
Civil Cases, 16 Wyo. L. Rev. 139 (2016).

Rule 7.06. Time for Filing and Serving Briefs.
(a) Filing of briefs is subject to Rule 1.01.

(b) Brief of appellant.—

(1) Appellant shall file its brief within 45 days after service of the notice

that the case is docketed in the appellate court as provided in Rule 6.01 and,
in cases where service is not accomplished through CTEF, concurrently serve
one copy of that brief on each party.

(c) Brief of appellee.—

(1) Appellee shall file, its brief within 45 days after service of appellant’s
brief and, in cases where service is not accomplished through CTEF, shall
concurrently serve one copy on each party.

(d) Reply brief.—

(1) Appellant may file its reply brief within 15 days after the service of
appellee’s brief and, in cases where service is not accomplished through
CTEF, shall concurrently serve one copy on each party.

(e) Abbreviated schedule.—

(1) The appellate court may order a shorter time to file and serve briefs.

(2) In all cases involving termination of parental rights, adoptions, abuse
and neglect, juvenile delinquency and CHINS, the supreme court will not
entertain a motion to extend briefing by any party.

History:
Amended April 6, 2015, effective July 1, 2015.

Source. — Former Rule 12(d), Sup. Ct.

Summary dismissal for failure to file
timely brief, absent excusable neglect. —
As a matter of practice, the Supreme Court
summarily dismisses all cases in which the
appellant fails to file a brief on the date due,
even though it may be only one day late, unless
the appellant is able to show excusable neglect,
such as, failure in the mail service. Elliott v.
State, 626 P.2d 1044, 1981 Wyo. LEXIS 326
(Wyo. 1981).

Excusable neglect is measured on strict
standard to take care of genuine emergency
conditions such as death, sickness, undue delay

in the mail and other situations where such
behavior might be the act of a reasonably
prudent person under the circumstances. El-
liott v. State, 626 P.2d 1044, 1981 Wyo. LEXIS
326 (Wyo. 1981).

Dismissal for failure to file timely brief.
— Where briefs for plaintiff in error are not
filed and served within time required by rules,
no application for extension is made and
granted, and no sufficient excuse for such fail-
ure is presented, proceeding in error must,
upon motion of adverse party, be dismissed.
Grippen v. State, 20 Wyo. 486, 124 P. 764, 1912
Wyo. LEXIS 44 (Wyo.), reh’g denied, 20 Wyo.
486, 128 P. 622, 1912 Wyo. LEXIS 45 (Wyo.
1912) (decided under § 1-415, C.S. 1945).

Where appellant failed to file brief within the



49 RULES OF APPELLATE PROCEDURE

60 days allowed motion to dismiss appeal was
granted. Nelson v. Sunset Oil Co., 36 Wyo. 245,
254 P. 127, 1927 Wyo. LEXIS 28 (Wyo. 1927)
(decided under § 1-415, C.S. 1945).

Failure to file briefs within 60 days after
filing of appeal record, no extension of time
having been asked or granted, constitutes
ground for dismissal. "W" Sheep Co. v. Pine
Dome Oil Co., 29 Wyo. 59, 210 P. 389, 1922 Wyo.
LEXIS 9 (Wyo. 1922); Brown v. Brown, 29 Wyo.
60, 210 P. 390, 1922 Wyo. LEXIS 10 (Wyo. 1922)
(both decided under § 1-415, C.S.) .

And brief stricken. — Brief of plaintiff in
error which was not filed within 60 days after
filing of petition in error, as required by this
rule, was stricken. Brooks v. State, 29 Wyo. 114,
210 P. 944, 1922 Wyo. LEXIS 15 (Wyo. 1922)
(both decided under § 1-415, C.S. 1945).

Appellant’s brief filed one day after ex-
piration of 60-day period after filing record
on appeal was too late. State ex rel. Bishop v.
Bramblette, 42 Wyo. 405, 295 P. 800, 1931 Wyo.
LEXIS 46 (Wyo. 1931) (decided under § 1-415,
C.S. 1945).

Effect of dismissal. — Dismissal for failure
of plaintiff in error timely to file brief and
abstract does not affirm judgment so as to
prevent commencement of second proceeding in
error within statutory time. Stanolind Oil &
Gas Co. v. Bunce, 48 Wyo. 517, 49 P.2d 241,
1935 Wyo. LEXIS 41 (Wyo. 1935) (decided un-
der § 1-415, C.S. 1945).

Where an appeal or writ of error has been
dismissed voluntarily or by the court for failure
to comply with some requirement of law gov-
erning the proceeding rendering the appeal
ineffective, a second appeal or writ of error is
not barred if taken in due time. Boner v. Fall
River County Bank, 25 Wyo. 260, 168 P. 726,
1917 Wyo. LEXIS 24 (Wyo. 1917) (decided un-
der § 1-415, C.S. 1945).

Extension of time after original filing
time has expired. — The Supreme Court has
authority to grant an extension of time in which
to file a brief after the expiration of the time in
which a brief is required by the rules to be filed
in extreme cases or for other valid reasons.
Spence v. Nicks Motor Co., 68 Wyo. 433, 235
P.2d 346, 1951 Wyo. LEXIS 30 (Wyo. 1951)
(decided under § 1-415, C.S. 1945); Savage v.
Wyoming State Treasurer, 451 P.2d 796, 1969
Wyo. LEXIS 122 (Wyo. 1969).

Although extension power to be exer-
cised sparingly. — In nonjurisdictional mat-
ters the Supreme Court, perhaps, has power to
extend the time of filing after the expiration of
the time allowed by statute or by rule of the
court, but that power should be exercised spar-
ingly and only in extreme cases to prevent an
apparent injustice. Martens v. State Highway
Comm’n, 354 P.2d 222, 1960 Wyo. LEXIS 64
(Wyo. 1960); Fried v. Guiberson, 28 Wyo. 208,
201 P. 854, 1921 Wyo. LEXIS 9 (Wyo. 1921)
(decided under § 1-415, C.S. 1945).

Insufficient excuse for untimely filing. —
Where the only reason given by counsel for not
filing his brief within 60 days is error of coun-

Rule 7.06

sel, there is not a sufficient reason for so ex-
tending the time. Martens v. State Highway
Comm’n, 354 P.2d 222, 1960 Wyo. LEXIS 64
(Wyo. 1960).

Failure of plaintiffs in error to file briefs
within required time is not excused by sickness
and absence of resident attorney, where non-
resident attorney should have known time for
filing briefs had arrived, knew of resident at-
torney’s absence, and made no effort to ascer-
tain from clerk whether brief had been filed.
Boner v. Fall River County Bank, 25 Wyo. 88,
164 P. 1140, 1917 Wyo. LEXIS 9 (Wyo. 1917)
(decided under § 1-415, C.S. 1945).

Or for untimely request for extension of
filing time. — The belief of counsel for appel-
lant that opposing counsel would readily agree
to an extension was not a sufficient excuse for
failure to make application for an extension of
time in which to file a brief in time. Spence v.
Nicks Motor Co., 68 Wyo. 433, 235 P.2d 346,
1951 Wyo. LEXIS 30 (Wyo. 1951) (decided un-
der § 1-415, C.S. 1945).

Inability to procure record in time to file
briefs within 60 days after filing petition in
error does not excuse failure to apply for exten-
sion of time within the 60-day period and ap-
peal will be dismissed. Inman v. Cheyenne, 40
Wyo. 72, 275 P. 115, 1929 Wyo. LEXIS 26 (Wyo.
1929) (decided under § 1-415, C.S. 1945).

Effect of failure to file required number
of briefs. — Where only one copy of trial briefs
is encompassed within a record, the Supreme
Court normally would refuse to notice matters
not properly presented by the filing of six briefs
in accordance with its rules. Budd v. Bishop,
543 P.2d 368, 1975 Wyo. LEXIS 178 (Wyo.
1975).

Appellant did not file an acceptable
brief where the “brief” merely referred to
briefs filed with the district court and appear-
ing in the record but did not attach copies.
Stephenson v. Mitchell, 569 P.2d 95, 1977 Wyo.
LEXIS 317 (Wyo. 1977).

Time for filing briefs extended by grant
of application to supplement record. — An
order granting an application to supplement a
record on appeal by the addition of the tran-
script of evidence should also specify that the
time for filing and serving briefs would be from
the date of filing the supplement to the record
rather than from the original filing of the record
on appeal. Butler v. McGee, 363 P.2d 791, 1961
Wyo. LEXIS 105 (Wyo. 1961).

Duty of party to see to service of briefs.
— It is duty of party required to file briefs to see
to the service thereof: it is not part of the duties
of the Supreme Court clerk to see that they are
served or mailed, especially when he has not
been requested to do so. Ford v. Townsend, 22
Wyo. 397, 143 P. 356, 1914 Wyo. LEXIS 25
(Wyo.), reh’g denied, 22 Wyo. 397, 143 P. 356,
1914 Wyo. LEXIS 27 (Wyo. 1914) (decided un-
der § 1-415, C.S. 1945).

Motion made for order shortening time
for filing briefs, under alleged existence of
emergency sufficient to justify earlier maturity



Rule 7.07

of cause for hearing, held supported by the
record and granted. In re Greybull Valley Irri-
gation Dist., 48 Wyo. 523, 52 P.2d 410, 1935
Wyo. LEXIS 50 (Wyo. 1935).

Worker’s compensation case. — Rule that
in worker’s compensation cases brief shall be
filed within 15 days after filing petition in error
or record on appeal was not invalid as inconsis-
tent with statute providing that record on ap-
peal from compensation award must be filed
within 70 days from date of decision and that
15 days shall be allowed thereafter for filing
brief. Harvey v. Stanolind Oil & Gas Co., 53
Wyo. 495, 84 P.2d 755, 1938 Wyo. LEXIS 29
(Wyo. 1938), reh’g denied, 53 Wyo. 495, 84 P.2d
755, 1939 Wyo. LEXIS 46 (Wyo. 1939) (decided
under § 1-415, C.S. 1945).

Ignorance of 15-day rule deemed no ex-
cuse. — Failure of compensation claimant to
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file brief in Supreme Court clerk’s office within
15 days after filing record requires dismissal of
error proceeding, though neither claimant nor
his counsel knew of amendment to court rule
requiring brief to be filed within 15 days after
filing petition in error. Harvey v. Stanolind Oil
& Gas Co., 53 Wyo. 495, 84 P.2d 755, 1938 Wyo.
LEXIS 29 (Wyo. 1938), reh’g denied, 53 Wyo.
495, 84 P.2d 755, 1939 Wyo. LEXIS 46 (Wyo.
1939) (decided under § 1-415, C.S. 1945).

Law reviews. — For case note, “Criminal
Procedure — The Elimination of Dismissals for
Lack of Prosecution from Wyoming Intermedi-
ate Appeals. Wood v. City of Casper, 660 P.2d
1163 (Wyo. 1983),” see XIX Land & Water L.
Rev. 301 (1984).

Tyler J. Garrett, Anatomy of a Wyoming
Appeal: A Practitioner’s Guide for Civil Cases,
16 Wyo. L. Rev. 139 (2016).

Rule 7.07. Service of Briefs on Attorney General.

In all cases in which the state is a party, or in which any of its property is
involved, or in which a statute, ordinance or franchise is alleged to be
unconstitutional, including criminal cases upon reserved questions, and cases
arising upon exceptions taken in a criminal case by the district attorney,
counsel shall also serve a copy of the brief upon the attorney general. Within
45 days of service of such brief, the attorney general may file a brief

History:
Amended October 12, 2021, effective January
1, 2022.

Source. — Former Rule 12(e), Sup. Ct.

Constitutionality of statute not consid-
ered.— Without the participation of the Wyo-
ming Attorney General, the court could only
speculate as to the State’s position regarding
the interests it has in regulating political party
officer elections under Wyo. Stat. Ann. § 22-4-
105, and the court refused to consider a consti-
tutional challenge to a statute when the issue
had not been properly raised or litigated. Con-
rad v. Uinta Cnty. Republican Party, 2023 WY
46, 529 P.3d 482, 2023 Wyo. LEXIS 47 (Wyo.
2023).

Scope of rule. — This rule expands the
scope of former Supreme Court Rule 12(e) to
include any appeal in which a party questions
the constitutionality of a statute, and the fact
that the language of the rule parallels the
language of § 1-37-113 does not imply any
intent to limit the scope of the rule to constitu-
tional challenges which arise by the way of
declaratory judgments, as the need for the
state’s chief legal officer to protect the public
interest does not depend upon the classification
of the proceeding in which the constitutional
challenge arises. Ririe v. Board of Trustees, 674
P.2d 214, 1983 Wyo. LEXIS 391 (Wyo. 1983).

Belated compliance. — Although failure to
comply with this rule can render an appeal
vulnerable to dismissal, appellant’s failure was
cured by his belated compliance, so that in fact
the court was not asked to render a decision on

the constitutionality of a state statute without
the benefit of the viewpoint of the attorney
general. Ririe v. Board of Trustees, 674 P.2d
214, 1983 Wyo. LEXIS 391 (Wyo. 1983).

Effect of failure to properly serve copies
of brief. — In criminal case in which state was
represented by attorney general on appeal,
failure of appellant to serve copy of his brief on
attorney general as provided by court rule,
required dismissal of appeal. State v. De Wald,
50 Wyo. 39, 57 P.2d 685, 1936 Wyo. LEXIS 2
(Wyo. 1936) (decided under § 1-416, C.S. 1945).

Where record lacked bill of exceptions and
plaintiff in error did not file nor serve abstract
of record and brief upon attorney general or
prosecuting attorney within 60 days, writ of
error based solely on overruling of motion for
new trial must be dismissed. Thayer v. State,
55 Wyo. 50, 95 P.2d 80, 1939 Wyo. LEXIS 38
(Wyo. 1939) (decided under § 1-416, C.S. 1945).

Failure to serve brief on attorney general is
sufficient ground for dismissal on appeal. State
v. Kelly, 33 Wyo. 420, 240 P. 207, 1925 Wyo.
LEXIS 46 (Wyo. 1925) (decided under § 1-416,
C.S. 1945).

Failure to serve brief upon attorney
general in worker’s compensation case. —
Where no brief of any kind was ever served
upon the attorney general of Wyoming so that
he could protect the interests of the state, in
connection with its worker’s compensation
fund, in a case to be decided under the Worker’s
Compensation Act, wherein the state is a nec-
essary party, the case must be dismissed for
failure to comply with the Rules of the Supreme
Court. In re Hughes, 355 P.2d 204, 1960 Wyo.
LEXIS 67 (Wyo. 1960).
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Acceptance of service not waiver of time
limits. — Merely by accepting service of brief of
plaintiff in error in criminal case, attorney
general does not waive the failure to file and
serve such brief within time required by rules
of court. Grippen v. State, 20 Wyo. 486, 124 P.
764, 1912 Wyo. LEXIS 44 (Wyo.), reh’g denied,
20 Wyo. 486, 128 P. 622, 1912 Wyo. LEXIS 45
(Wyo. 1912) (decided under § 1-416, C.S. 1945).

Nor filing motion to dismiss. — Attorney
general does not waive the failure of plaintiff in

Rule 7.10

error in criminal case to file and serve his brief
within time required by moving to dismiss
proceedings in error on the ground that bill of
exceptions was insufficient. Grippen v. State, 20
Wyo. 486, 124 P. 764, 1912 Wyo. LEXIS 44
(Wyo.), reh’g denied, 20 Wyo. 486, 128 P. 622,
1912 Wyo. LEXIS 45 (Wyo. 1912) (decided un-
der § 1-416, C.S. 1945).

Law reviews. — Tyler J. Garrett, Anatomy
of a Wyoming Appeal: A Practitioner’s Guide for
Civil Cases, 16 Wyo. L. Rev. 139 (2016).

Rule 7.08. Briefs in Criminal Cases upon Exceptions of District Attor-
ney.

In criminal cases arising upon the filing of a bill of exceptions by the district
attorney, the time for filing and serving briefs shall be governed by Rule 7.06,
computed from the time the bill is filed with the supreme court. In case of delay
in the appointment of counsel to argue the case against the exceptions beyond
the time allowed for the briefs on behalf of the state, counsel shall have the full
time allowed that side after the appointment and service of the opposing brief.

Source. — Former Rule 13(f), Sup. Ct.

Rule 7.09. Pleadings in Original Cases.

(a) In all cases originally commenced in the supreme court, the party shall
file that pleading along with the filing fee required by Rule 2.09 or a motion to
proceed in forma pauperis, with the clerk of the supreme court. Any party
against whom such relief is sought shall file such response and briefs as the
court may direct.

(b) Rule 1.01 applies.

History:
Amended April 6, 2015, effective July 1, 2015.

ments of former Rule 12(h), Sup. Ct., if he has
not filed a brief supporting his position. Storm
v. Sheriff of Crook County, 478 P.2d 59, 1970

Noncompliance where no brief filed. —A  Wyo. LEXIS 213 (Wyo. 1970).

petitioner has failed to comply with the require-
Rule 7.10. Extension of Time.

(a) An extension of time in which to file briefs may only be obtained from the
appellate court upon a motion certifying good cause made before the time to file
the brief expires. A motion for extension of time shall be filed at least 3 working
days before the brief is due. If the motion is filed less than 3 working days
before the brief is due, then the motion shall detail why the party was unable
to make the request in a timely manner. Motions filed in the district court must
be accompanied by an order in the proper form.

(b) Good cause, as used in this rule, includes such things as a death in
counsel’s immediate family, serious illness, or other unanticipated circum-
stances which justify delay of the appellate process. Generalities such as
“counsel is too busy” are not a sufficient reason for granting an extension.

(c) Absent extraordinary circumstances, motions to extend the time to file
reply briefs will not be considered.

History:
Amended April 6, 2015, effective July 1, 2015.

Source. — Former Rule 12(i), Sup. Ct.

No extension if period has elapsed. —
There can be no extension of a filing period
which has already elapsed, as a valid order
extending the time can only be made prior to



Rule 7.11

the expiration of the time allowed by a previous
court order. Elliott v. State, 626 P.2d 1044, 1981
Wyo. LEXIS 326 (Wyo. 1981).

Court may extend time for filing. — By
consent of parties, or for good cause shown,
before expiration of the time allowed, Supreme
Court or a justice thereof in vacation may
extend time for filing briefs. Fried v. Guiberson,
28 Wyo. 208, 201 P. 854, 1921 Wyo. LEXIS 9
(Wyo. 1921) (decided under § 1-420, C.S. 1945).

Insufficient excuse for untimely filing. —
Failure to file brief and abstract on sixtieth day
after record came into Supreme Court clerk’s
office, through inadvertence, is not excused and
appeal will be dismissed. In re National Bldg. &
Loan Ass’'n, 52 Wyo. 195, 72 P.2d 1113, 1937
Wyo. LEXIS 46 (Wyo. 1937) (decided under
§ 1-420, C.S. 1945).

Since timely application for extension of time
to file briefs is proper remedy where bill of
exceptions is incomplete, or cannot be procured
or filed before expiration of time for filing briefs,
excuse that bill of exceptions was incomplete, is
insufficient. Grippen v. State, 20 Wyo. 486, 124
P. 764, 1912 Wyo. LEXIS 44 (Wyo.), reh’g de-
nied, 20 Wyo. 486, 128 P. 622, 1912 Wyo. LEXIS
45 (Wyo. 1912).

That counsel for plaintiff in error who had
completed brief two days before expiration of
time for filing and serving same, was unable to
find opposing counsel to serve them with copy
until last day was not sufficient excuse for
failure to file briefs within prescribed time.

Rule 7.11. Failure to File.
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Small v. Johnson County Sav. Bank, 16 Wyo.
126, 92 P. 289, 1907 Wyo. LEXIS 40 (Wyo. 1907)
(decided under § 1-420, C.S. 1945).

Mere filing of application for extension
of time before expiration of period allowed by
statute, without submitting it to court until
after expiration of such period, does not extend
power of court. Coffee v. Harris, 27 Wyo. 394,
197 P. 649, 1921 Wyo. LEXIS 22 (Wyo.), reh’g
denied, 27 Wyo. 494, 199 P. 931, 1921 Wyo.
LEXIS 25 (Wyo. 1921) (decided under § 1-420,
C.S. 1945).

And extension after briefs due only in
extreme cases. — Application for extension of
time within which to file briefs after expiration
of time allowed for filing briefs will not be
granted except in extreme cases. Brown wv.
Brown, 29 Wyo. 60, 210 P. 390, 1922 Wyo.
LEXIS 10 (Wyo. 1922) (decided under § 1-420,
C.S. 1945).

As must show counsel prevented from
seeking extension. — In absence at least of
showing that counsel was unavoidably pre-
vented from seeking extension of time for filing
briefs, and default occurs, party cannot be per-
mitted to file briefs after expiration of time
allowed, over objection of adverse party and
motion to dismiss having been filed. Robertson
v. Shorow, 10 Wyo. 368, 69 P. 1, 1902 Wyo.
LEXIS 16 (Wyo. 1902) (decided under § 1-420,
C.S. 1945).

Law reviews. — Tyler J. Garrett, Anatomy
of a Wyoming Appeal: A Practitioner’s Guide for
Civil Cases, 16 Wyo. L. Rev. 139 (2016).

(a) Ifin any case the party holding the affirmative fails to file a brief within
the time fixed by law or the rules herein, the case shall be dismissed on the

ground of want of prosecution.

(b) When the party holding the negative has failed to file and serve a brief
as is required by these rules, and the brief of the party holding the affirmative
has been duly filed and served within the time required, the party holding the
affirmative may submit the case, with or without oral argument, and the other

party shall not be heard.

History:
Amended April 6, 2015, effective July 1, 2015.

Source. — Former Rule 12(j), Sup. Ct. —
with deletion of the final paragraph to avoid
redundancy.

Summary dismissal for failure to file
timely brief, absent excusable neglect. —
As a matter of practice, the Supreme Court
summarily dismisses all cases in which the
appellant fails to file a brief on the date due,
even though it may be only one day late, unless
the appellant is able to show excusable neglect,
such as, failure in the mail service. Elliott v.
State, 626 P.2d 1044, 1981 Wyo. LEXIS 326
(Wyo. 1981).

Excusable neglect is measured on strict
standard to take care of genuine emergency
conditions such as death, sickness, undue delay

in the mail and other situations where such
behavior might be the act of a reasonably
prudent person under the circumstances. El-
liott v. State, 626 P.2d 1044, 1981 Wyo. LEXIS
326 (Wyo. 1981).

Dismissal proper for failure to file and
serve briefs. — Where time for filing and
serving briefs by plaintiff in error had been
extended by order, but briefs were not filed and
served within the time allowed by such order,
there is nothing for court to do but dismiss the
cause. Sheehan v. First Macy Ditch Co., 12 Wyo.
176, 73 P. 964, 1903 Wyo. LEXIS 31 (Wyo. 1903)
(decided under § 1-421, C.S. 1945).

Failure to serve briefs upon a party would
make an appeal subject to dismissal. Carr v.
Hopkin, 556 P.2d 221, 1976 Wyo. LEXIS 225
(Wyo. 1976).

Failure to file briefs or to apply for, or secure,
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extension of time in accordance with this rule,
is sufficient ground for sustaining motion to
dismiss. Atkins v. Hunsaker, 29 Wyo. 411, 213
P. 757, 1923 Wyo. LEXIS 18 (Wyo. 1923) (de-
cided under § 1-421, C.S. 1945).

Where, without presenting any excuse, plain-
tiff in error failed to file briefs and did not apply
for extension of time, motion to dismiss for that
reason must be granted. Lobell v. Stock Oil Co.,
21 Wyo. 342, 132 P. 433, 1913 Wyo. LEXIS 18
(Wyo. 1913) (decided under § 1-421, C.S. 1945).

Where brief in criminal case was not filed
after filing of petition in error, but motion to
dismiss for failure so to file and serve brief was,
counsel for plaintiff in error not appearing to
resist the motion, dismissal of case was proper.
Yeager v. State, 22 Wyo. 194, 136 P. 1195, 1913
Wyo. LEXIS 47 (Wyo. 1913) (decided under
§ 1-421, C.S. 1945).

Failure of appellant to file brief within time
prescribed by rule requires dismissal. Lawer
Auto Supply Co. v. Teton Auto Co., 43 Wyo. 349,
5 P.2d 306, 1931 Wyo. LEXIS 41 (Wyo. 1931),
dismissed, 45 Wyo. 119, 16 P.2d 38, 1932 Wyo.
LEXIS 51 (Wyo. 1932) (decided under § 1-421,
C.S. 1945).

And where brief stricken from files. —
Where bill of exceptions and brief filed on
behalf of plaintiff in error have been stricken
from the files, case is in condition for dismissal,
though such dismissal was not asked for by
motion. Brooks v. State, 29 Wyo. 114, 210 P.
944, 1922 Wyo. LEXIS 15 (Wyo. 1922) (both
decided under § 1-415, C.S. 1945) (decided un-
der § 1-421, C.S. 1945).

Rule 7.12. Amicus Curiae.

Rule 7.12

Inadvertence does not prevent dis-
missal. — Where when filing briefs counsel left
with clerk extra copy of briefs which he in-
tended to request clerk to mail to counsel for
defendants in error, but through oversight ne-
glected so to request, his inadvertence did not
prevent dismissal of proceedings in error. Ford
v. Townsend, 22 Wyo. 397, 143 P. 356, 1914 Wyo.
LEXIS 25 (Wyo.), reh’g denied, 22 Wyo. 397,
143 P. 356, 1914 Wyo. LEXIS 27 (Wyo. 1914)
(decided under § 1-421, C.S. 1945).

But court not deprived of jurisdiction.
— Failure by plaintiff in error to file or serve
his brief within time required by the rules will
not deprive court of jurisdiction, but such fail-
ure may be waived. Nicholson v. State, 23 Wyo.
482, 153 P. 749, 1915 Wyo. LEXIS 43 (Wyo.
1915) (decided under § 1-421, C.S. 1945).

Second proceeding. — Where proceedings
in error were dismissed for failure to file briefs
within time required by rules and before expi-
ration of 30 days allowed for application for
rehearing, second proceeding in error was com-
menced and record refiled in Supreme Court, it
was unnecessary to return papers to district
court clerk for recertification and return to
Supreme Court. Boner v. Fall River County
Bank, 25 Wyo. 260, 168 P. 726, 1917 Wyo.
LEXIS 24 (Wyo. 1917) (decided under § 1-421,
C.S. 1945).

Law reviews. — Tyler J. Garrett, Anatomy
of a Wyoming Appeal: A Practitioner’s Guide for
Civil Cases, 16 Wyo. L. Rev. 139 (2016).

(a) Abrief of an amicus curiae may be filed only by leave of court granted on
motion or the request of the appellate court.
(b) The motion must be accompanied by a separate proposed brief and state:
(1) the movant’s interest in the issues raised in the case;
(2) the reasons an amicus brief is appropriate and desirable;
(3) the view of the movant with respect to whether a party is not
represented competently or is not represented at all;
(4) the interest of the amicus in some other case that may be affected by
the decision in the case before the court; and
(5) any unique information or perspective the amicus has that can be of
assistance to the court beyond that the lawyers for both parties can provide.
(¢) The amicus brief shall comply with Rule 7.01 except that no statement of
issues, statement of the case, or an appendix shall be required. In addition the
cover page must identify the party or parties supported and indicate whether
the brief supports affirmance or reversal.
(d) The amicus brief shall not exceed 35 pages, and shall otherwise conform

to the requirements of Rule 7.05.

(e) An amicus curiae must file its motion not later than 11 days after the
principal brief of the party being supported is filed. An amicus curiae who does
not support either party must file its brief not later than 11 days after the first

brief of any party is filed.

(f) An amicus curiae is not permitted to file a reply brief.
(g) The motion will be considered by the court and, if granted, the proposed
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brief shall be filed as part of the case. If the motion is denied, then the proposed
brief shall not be filed and will not be made part of the case.

(h) Participation in oral arguments by the amicus curiae shall be granted
only with the court’s permission and the consent of the party supported, and
only for extraordinary reasons with the time used to be charged against the
party whose contentions amicus curiae supports.

History: Source. — Rule 29, F.R.A.P.

Amended May 4, 1999, effective October 1, Law reviews. — Tyler J. Garrett, Anatomy
1999; amended April 6, 2015, effective July 1, of a Wyoming Appeal: A Practitioner’s Guide for
2015. Civil Cases, 16 Wyo. L. Rev. 139 (2016).

Rule 7.13. Guardian Ad Litem.

(a) Alawyer appointed as a guardian ad litem (GAL) by a district court, or
a lawyer retained to represent a GAL, may participate in any appeal involving
the matter for which the GAL has been appointed.

(b) Brief of GAL. — A GAL may submit a brief in support of any party to an
appeal. If the GAL does not support any party, the GAL may submit a brief
only with the permission of the court, which may be granted upon motion of the
GAL made on or before the time specified in Rule 7.12. All provisions of Rule
7.12 shall apply to a GAL who does not support any party. If the GAL supports
a party:

(1) The brief of the GAL shall be submitted on or before the time specified
for the party whom the GAL supports.

(2) The brief of the GAL shall comply with Rule 7.01, except that no
statement of issues, statement of the case, or an appendix shall be required.
In addition, the cover page must identify that the briefis being submitted by
a GAL and indicate whether the brief supports affirmance or reversal.

(3) The brief of the GAL shall not exceed 35 pages, and shall otherwise
conform to the requirements of Rule 7.05.

(4) A GAL who supports an appellant is not permitted to file a reply brief.
(¢) Oral argument. — Participation in oral argument by the GAL shall be

granted only with the court’s permission and only for extraordinary reasons.
The GAL’s argument shall not exceed 10 minutes, which shall be in addition to
the time allotted to the parties pursuant to Rule 8.02.

History: 2006; amended April 6, 2015, effective July 1,
Added July 26, 2006, effective December 1, 2015.
8.
ORAL ARGUMENTS

Rule 8.01. Settings and Appearance.

(a) In the supreme court there will be two disposition dockets:

(1) The brief only docket. — Cases assigned to this docket will be
considered submitted upon entry of an order assigning case to the brief only
docket, without oral argument; and

(2) The oral argument docket. — Cases assigned to this docket will not be
considered submitted until the oral argument has been held.

(b) Any party may request submission of its case upon its brief without oral
argument upon written notice to the clerk.

(c) The clerk of the appellate court shall promptly notify all parties if a case
is assigned to the brief only docket. Any party may move, with good cause
shown, not later than 15 days after the entry of the order assigning a case to
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the brief only docket, to have the case reassigned to the argument docket. The
case may be reassigned in the discretion of the appellate court.

(d) The clerk shall notify parties of cases set for oral argument. A motion to
vacate an oral argument may be considered by the court without hearing. If
counsel has a conflict with other court proceedings, then the motion to vacate
oral argument shall include the reasons why those proceedings should take
priority over the case before the appellate court. In cases where two or more
attorneys represent a party or parties and one or more of the attorneys is
unavailable for oral argument, the court expects appearance of other counsel of
record.

(e) Argument by videoconference in supreme court. Under exceptional cir-
cumstances, the Court, in its discretion, may allow oral argument by video-
conferencing. Motions requesting that oral argument be conducted by video-
conference must be filed no later than 20 days before the scheduled argument
date unless inclement weather or other unforeseen circumstances arise after
that deadline. Stipulated requests are preferred, though not determinative.
The Court may allow a party to appear by videoconference without regard to
the form of appearance by any other party. In all instances, the circumstances
must be exceptional and the granting of such a request may be conditioned on
the availability of, and counsel’s ability to use, appropriate technology.

History: Law reviews. — For case note, “Criminal

Amended April 6, 2015, effective July 1, 2015;
amended March 1, 2022, effective June 1, 2022.

Source. — Former Rule 4, Sup. Ct. — with

Procedure — The Elimination of Dismissals for
Lack of Prosecution from Wyoming Intermedi-
ate Appeals. Wood v. City of Casper, 660 P.2d
1163 (Wyo. 1983),” see XIX Land & Water L.

modification. Rev. 301 (1984).

Rule 8.02. Procedure; Time Allowed for Argument.

(a) In oral argument, appellant shall be entitled to the opening. Appellee
may then be heard. Appellant may then conclude. Unless otherwise ordered by
the court, each side may not exceed 30 minutes in argument. If more time is
desired, the request must be made by filing a motion no less than 15 days
before oral argument. The court may order additional time as it deems proper.

(b) When two or more cases are consolidated or otherwise combined for oral
argument, it will be limited to 1 hour unless otherwise ordered by the court. If
there are multiple appellants or appellees, 30 minutes is allotted for each side

and the attorneys are expected to divide the time.

History:

Amended July 26, 2006, effective December
1, 2006; amended April 6, 2015, effective July 1,
2015.

Source. — Former Rule 5, Sup. Ct.

The 2006 amendment inserted the third
sentence.

Law reviews. — For case note, “Criminal
Procedure — The Elimination of Dismissals for

Note. — The reduction in time for oral argu-
ments from forty-five (45) to thirty (30) minutes
is comparable with the comparison states and
the federal rule.

Lack of Prosecution from Wyoming Intermedi-
ate Appeals. Wood v. City of Casper, 660 P.2d
1163 (Wyo. 1983),” see XIX Land & Water L.
Rev. 301 (1984).
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DECISIONS, REHEARING, MANDATE

Rule 9.01. Opinions.

The decision of the appellate court shall be set forth in a written opinion or

order and filed with the clerk.

Source. — Former Rule 13, Sup. Ct.

Cross references. — For statutory provi-
sion requiring decisions of Supreme Court to be
in writing, see § 5-2-110. As to authority of
Supreme Court to contract for publication of its
opinions, see § 5-2-401.

Purpose of mandate. — The mandate
serves two purposes: (1) it communicates the
decision and directions of the appellate court to
the lower court, and (2) it returns to the court
below the proceedings that have been brought
up by the appeal, revesting jurisdiction in the

Rule 9.02. Reversal in Part.

lower court. Gillis v. F & A Enters., 934 P.2d
1253, 1997 Wyo. LEXIS 49 (Wyo. 1997).

Statute of limitations. — When a new
cause of action is created by the reversal of a
judgment on appeal, the statute of limitations
for that action begins to run on the date the
written appellate opinion is issued. Gillis v. F &
A Enters., 934 P.2d 1253, 1997 Wyo. LEXIS 49
(Wyo. 1997).

Law reviews. — Tyler J. Garrett, Anatomy
of a Wyoming Appeal: A Practitioner’s Guide for
Civil Cases, 16 Wyo. L. Rev. 139 (2016).

If a judgment or appealable order is reversed in part, for error relating only

to an issue which is not dependent for its proper trial on any other issue or
issues found to have been properly tried, then a partial new trial may be
directed by the appellate court, if a trial on that issue does not prejudice or

work an injustice on any party.

Source. — Former Rule 72(h), W.R.C.P.

Limitations on judicial review. — Wyo-
ming Supreme Court was justified in accepting
a utility company’s appeal of an order from the
Public Service Commission denying its request
for a surcharge to recover the cost of increased
power requirements from retail customers, pur-

suant to W.R.A.P. 9.02, even though the order
was not appealed in its entirety because the
issues were sufficiently distinct, providing that
the court’s analysis was carefully limited to the
specific legal challenges brought by the utility
company. PacifiCorp v. PSC, 2004 WY 164, 103
P.3d 862, 2004 Wyo. LEXIS 210 (Wyo. 2004).

Rule 9.03. Proceedings After Reversal.

When a judgment or an appealable order is reversed in the appellate court,
either in whole or in part, the court reversing shall proceed to render that
judgment as the trial court should have rendered, or remand the cause to the
trial court for judgment or additional proceedings as the appellate court may
direct. If an appellate court reverses or affirms the judgment or appealable
order, it shall not issue execution in causes that are brought before it but shall
send a mandate to the trial court, as the case may require, for execution, and
the trial court to which the mandate is sent shall proceed in the same manner

as if the judgment or appealable order had been rendered in that court.

Source. — Former Rule 72(i), W.R.C.P. —
with a minor deletion.

Modification of damages judgment inap-
propriate on appeal. — In a negligence ac-
tion against the state, where the jury found the
state to be 100% negligent but awarded plain-
tiff only 30% of its damages, and there was no
instruction given to the jury that would permit

an apportionment of damages, it was not ap-
propriate on appeal to modify the judgment; the
case was remanded for a new trial on the
question of damages. Martinez v. City of Chey-
enne, 791 P.2d 949, 1990 Wyo. LEXIS 50 (Wyo.
1990), overruled, Beaulieu v. Florquist, 2004
WY 31, 86 P.3d 863, 2004 Wyo. LEXIS 37 (Wyo.
2004).
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Rule 9.04. Harmless Error.

Rule 9.04

Any error, defect, irregularity or variance which does not affect substantial
rights shall be disregarded by the reviewing court.

Source. — Former Rule 49(a), W.R. Cr. P.

This rule is merely declaratory of old
principles of law and does not alter or dimin-
ish the substantive law of this state as it
previously existed. ABC Builders v. Phillips,
632 P.2d 925, 1981 Wyo. LEXIS 365 (Wyo.

1981).
Erroneous admission of evidence harm-
ful. — Error in admitting the evidence was

prejudicial to defendant, as the only issue in
play was whether defendant possessed the
drugs with an intent to distribute, the volume
of improper admitted evidence was substantial,
and it was clear that the prosecution intended
to use the evidence of that transaction to prove
that defendant had provided the drugs to a
woman who had possessed the drugs behind
the hotel. Overson v. State, 2017 WY 4, 386 P.3d
1149, 2017 Wyo. LEXIS 4 (Wyo. 2017).

Error must be injurious or prejudicial to
warrant reversal. — Spilman v. State, 633
P.2d 183, 1981 Wyo. LEXIS 372 (Wyo. 1981).

An error to warrant reversal must be preju-
dicial and affect the substantial rights of an
appellant. ABC Builders v. Phillips, 632 P.2d
925, 1981 Wyo. LEXIS 365 (Wyo. 1981).

Although it could be argued that the district
court should have ordered appellant to pay
public defender fees as well as restitution,
because appellant benefitted from that claimed
error, he could not obtain a reversal of the
judgment for an error in his favor. Chapman v.
State, 2013 WY 57, 300 P.3d 864, 2013 Wyo.
LEXIS 62 (Wyo. 2013).

District court erred in ruling that defendant’s
motion for sentence reduction was untimely
because he filed his motion for sentence reduc-
tion within two months of the appellate court’s
mandate affirming his conviction, but because
the district court ruled on the merits of the
motion rather than dismissing it for lack of
jurisdiction, the error was harmless. Bucking-
ham v. State, 2023 WY 92, 535 P.3d 887, 2023
Wyo. LEXIS 94 (Wyo. 2023).

Appellant has burden of establishing
that error is prejudicial or injurious and
warrants reversal. Spilman v. State, 633 P.2d
183, 1981 Wyo. LEXIS 372 (Wyo. 1981); In re
Claim of Taffner, 821 P.2d 103, 1991 Wyo.
LEXIS 176 (Wyo. 1991).

Even if a district court erred by admitting
testimony concerning the events surrounding
an arrest in violation of Wyo. R. Evid. 402 and
Wyo. R. Evid. 403, there was no reversible error
since defendant did not show that the error was
prejudicial or that a substantial right was ad-
versely affected. Gabbert v. State, 2006 WY
108, 141 P.3d 690, 2006 Wyo. LEXIS 108 (Wyo.
2006), reh’g denied, 2006 Wyo. LEXIS 122
(Wyo. Sept. 26, 2006).

Show cause hearing held on less than
fifteen days notice was harmless error. —
Although holding a show cause hearing five
days after the condemnees were served with
the condemnor’s motion for immediate entry,
despite the condemnees’ objection, was error,
the error was not reversible as the condemnees
did not address on appeal the nature of any
harm they may have incurred as a result of the
district court’s decision to hold the hearing over
their objection. Conner v. Bd. of County
Comm’rs, 2002 WY 148, 54 P.3d 1274, 2002
Wyo. LEXIS 163 (Wyo. 2002).

Rejection of expert’s testimony harm-
less error where trial outcome not af-
fected. — Rejection of expert’s testimony as
unqualified in a particular area, even if errone-
ous, would be harmless error where the dis-
puted evidence was a small part of the total
trial, the trial to the court was lengthy and
complicated, and there was a vast amount of
expert testimony adduced, including that of the
expert in question on other matters, so that the
exclusion complained of could hardly have af-
fected the outcome of the trial. Herman v.
Speed King Mfg. Co., 675 P.2d 1271, 1984 Wyo.
LEXIS 243 (Wyo. 1984).

Errors in instructions deemed not inju-
rious or prejudicial are no cause for rever-
sal, and the appellant has the burden of show-
ing harmful error. Mainville v. State, 607 P.2d
339, 1980 Wyo. LEXIS 242 (Wyo. 1980).

Jury instructions. — Although the district
court erred by instructing the jury as to com-
mon law parental duties that were not encom-
passed within the charged crime of felony mur-
der, the error was harmless because the
completed verdict form showed juror unanimity
as to defendant’s guilt on all of the theories
properly alleged. The judgment and sentence
had to be amended to reflect the fact that only
one charge was brought, that defendant was
bound over and arraigned and pled to only one
charge, and that he was therefore convicted of
only one charge. Yellowbear v. State, 2008 WY
4, 174 P.3d 1270, 2008 Wyo. LEXIS 5 (Wyo.
2008).

Jury instruction on the larceny portion of the
crime of robbery that stated “taking or carry-
ing” rather than the proper “taking and carry-
ing” was harmless error; it was not disputed
that defendant did “take and carry away”
money. Jones v. State, 2012 WY 82, 278 P.3d
729, 2012 Wyo. LEXIS 88 (Wyo. 2012).

Vouching testimony harmless error. —
In a case in which defendant was convicted of
two counts of first degree sexual abuse of a
minor, defendant was not prejudiced by a pros-
ecution witness’s testimony in which the wit-
ness testified that the victim’s interview was
“very believable.” In light of the evidence
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against defendant, it could not be said that the
jury could have found differently in the absence
of the improper testimony. Sullivan v. State,
2011 WY 46, 247 P.3d 879, 2011 Wyo. LEXIS 49
(Wyo.), cert. denied, 565 U.S. 1038, 132 S. Ct.
582, 181 L. Ed. 2d 428, 2011 U.S. LEXIS 8114
(U.S. 2011).

Reference to polygraph. — In a case in
which defendant was convicted of two counts of
first degree sexual abuse of a minor, a prosecu-
tion witness’s reference to a polygraph did not
require automatic reversal of defendant’s con-
victions. There was no prejudicial inference
from the witness’s remarks, because there was
no explicit statement that there was a “refusal”
to take a polygraph. Sullivan v. State, 2011 WY
46, 247 P.3d 879, 2011 Wyo. LEXIS 49 (Wyo.),
cert. denied, 565 U.S. 1038, 132 S. Ct. 582, 181
L. Ed. 2d 428, 2011 U.S. LEXIS 8114 (U.S.
2011).

Harmless error applied to limiting in-
structions. — Established rules with regard to
harmless error should be applied in cases
which involve limiting instructions. Nava v.
State, 904 P.2d 364, 1995 Wyo. LEXIS 192

(Wyo. 1995).
Harmless error standard did not apply
to a question of law. — When the district

court supplemented the administrative record
in a workers’ compensation case with the fed-
eral trial testimony of witnesses who indicated
that appellee was injured during the course
and scope of his employment, the district court
erred by the failing to remand the case to the
Office of Administrative Hearings for consider-
ation of the supplemented evidence. The harm-
less error standard of review set forth in this
rule did not apply; because the issue involved
the construction and interpretation of a court
rule, it was a question of law subject to de novo
review. Mullinax Concrete Serv. Co. v. Zowada,
2010 WY 146, 243 P.3d 181, 2010 Wyo. LEXIS
151 (Wyo. 2010).

Juror selection error must be harmful.
— In defendant’s sexual exploitation case, al-
though the trial court erred by denying a chal-
lenge for cause to a juror because there was no
statement from the juror that he would be able
to consider the case only on the evidence pre-
sented in court under the law, as instructed,
without regard to his stated bias, the error was
not prejudicial to defendant. There was nothing
to indicate that any of the jurors who served on
the panel were not qualified to serve. All of the
jurors including the two identified by defendant
as likely recipients of a peremptory challenge if
he had had one available were passed for cause;
since there is no demonstration that the jury
was not impartial and that defendant was
denied a fair trial, he could not meet his burden
of showing harmful error. Klahn v. State, 2004
WY 94, 96 P.3d 472, 2004 Wyo. LEXIS 122
(Wyo. 2004), reh’g denied, 2004 Wyo. LEXIS
146 (Wyo. Sept. 21, 2004), cert. denied, 544 U.S.
963, 125 S. Ct. 1726, 161 L. Ed. 2d 605, 2005
U.S. LEXIS 3005 (U.S. 2005).

Defendant’s convictions for possession of
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methamphetamine with intent to deliver were
proper because the supreme court was unable
to conclude that the jury selected violated the
crux of the random selection requirement, al-
though it might not have been fully faithful to
the spirit of that time-honoured standard. To
the extent that its use was an improper devia-
tion from what the governing statutes required,
the error, if any, was harmless because the
supreme court was unable to identify an irregu-
larity that affected defendant’s substantial
rights. White v. State ex rel. Wyo. DOT, 2009
WY 90, 210 P.3d 1096, 2009 Wyo. LEXIS 95
(Wyo. 2009).

When verdict harmful. — For an error to
be harmful, there must be a reasonable possi-
bility that, in the absence of error, the verdict
might have been more favorable to a party. ABC
Builders v. Phillips, 632 P.2d 925, 1981 Wyo.
LEXIS 365 (Wyo. 1981); Miller v. State, 755
P.2d 855, 1988 Wyo. LEXIS 56 (Wyo. 1988),
cert. denied, 806 P.2d 1308, 1991 Wyo. LEXIS
35 (Wyo. 1991).

The jury selected did not violate the
crux of the random selection requirement.
— Defendant’s convictions for possession of
methamphetamine with intent to deliver were
proper because the supreme court was unable
to conclude that the jury selected violated the
crux of the random selection requirement, al-
though it might not have been fully faithful to
the spirit of that time honored standard. To the
extent that its use was an improper deviation
from what the governing statutes required, the
error, if any, was harmless because the supreme
court was unable to identify an irregularity
that affected defendant’s substantial rights.
Williams v. State. ex rel. Wyo. Workers’ Safety
& Comp. Div. (In re Worker’s Compensation
Claim), 2009 WY 57, 205 P.3d 1024, 2009 Wyo.
LEXIS 57 (Wyo. 2009).

Vouching testimony not harmless error.
— In a sexual assault on a child case, a court’s
error in admitting an expert’s testimony re-
garding an interview with the victim that in-
cluded “truthfulness criteria” was not harmless
because the expert’s “truthfulness criteria” tes-
timony and her assessment of the victim’s cred-
ibility based on the content of the victim’s
interview responses directly vouched for the
victim’s credibility. Seward v. State, 2003 WY
116, 76 P.3d 805, 2003 Wyo. LEXIS 142 (Wyo.
2003).

Improper inclusion of name on verdict
form harmless. — The improper inclusion on
a verdict form of the name of a nonactor with no
possible liability is a harmless error where the
jury finds zero negligence as to that person and,
consequently, the outcome is the same as
though his name had not been on the verdict
form. ABC Builders v. Phillips, 632 P.2d 925,
1981 Wyo. LEXIS 365 (Wyo. 1981).

Refusal to consider intervening with ex-
ecution sale harmless error where no re-
sulting injustice. — Although the trial judge’s
statement that he did not think he had the
authority to intervene with the execution sale
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of a federal judgment — which was purchased
for $250 then settled for $80,000 — may have
been error, since district courts have the equi-
table power to restrain execution upon a judg-
ment which would result in an injustice, such
error was rendered harmless by the judge’s
subsequent written order which found that the
value of the judgment was unknown beyond the
amount realized at the execution sale and that
the eventual settlement amount received was
the result of an increase in value after its
execution sale. Wheatland Cold Storage &
Meat Processing v. Wilkins, 705 P.2d 316, 1985
Wyo. LEXIS 544 (Wyo. 1985).

For error to be regarded as harmful and
reversible, there must be a reasonable possi-
bility that, in the absence of the error, the
verdict might have been more favorable to the
defendant. Trujillo v. State, 750 P.2d 1334, 1988
Wyo. LEXIS 57 (Wyo. 1988).

Testimony by a codefendant/coconspira-
tor. — Although it was error for a juvenile court
to allow testimony by a codefendant/coconspira-
tor that he had been punished for the same
violation of the criminal statute, the error was
harmless because of the overwhelming evi-
dence that established the appellant’s partici-
pation in a conspiracy to set a fire. KAA v. State
(In re KAA), 2001 WY 24, 18 P.3d 1159, 2001
Wyo. LEXIS 27 (Wyo. 2001).

Admitting evidence of defendant’s prior
arrest for disturbing the peace at her trial
for attempted robbery was harmless error
where the reference to the arrest was momen-
tary and not the subject of extensive inquiry by
the prosecutor, and the evidence establishing
the circumstances surrounding the attempted
robbery and the identity of the defendant as the
perpetrator was relatively strong. Jones wv.
State, 735 P.2d 699, 1987 Wyo. LEXIS 440

(Wyo. 1987).
Admission of irrelevant testimony
harmless error. — Testimony from defen-

dant’s former employer that she fired him three
years previous because he was in a physical
altercation with another employee and from a
former co-employee regarding occasional de-
rogatory comments defendant made was not
relevant to prove or disprove any of the ele-
ments of first-degree murder or its lesser-in-
cluded offenses, and the trial court abused its
discretion by allowing the testimony into evi-
dence; however, the error was harmless where
(1) defense counsel effectively neutralized the
suggestion that defendant was violent or prone
to vengeance on the cross-examination of both
witnesses, (2) defendant failed to show how he
was prejudiced by the alleged improper testi-
mony, and (3) the jury heard defendant’s own
statement to the police wherein he admitted he
shot the victim in the face after an argument
concerning his giving the victim a meager tip
for the delivery of a pizza. Wilks v. State, 49
P.3d 985 (Wyo. 2002).

Admission of discoverable statements
harmless error. — Where no order for discov-
ery and inspection was ever issued by the court
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because the state agreed to permit free inspec-
tion of its file and to provide the defense with an
exhaustive list of proposed and potential wit-
nesses, and the statements made by the defen-
dant were not in the file and would have been
discoverable only upon colloquy with the inves-
tigating officer, the admission of the statements
was, at worst, harmless error. Pearson v. State,
818 P.2d 1144, 1991 Wyo. LEXIS 157 (Wyo.
1991).

Admission of hearsay testimony harm-
less error. — Admission of hearsay testimony
concerning deceased declarant’s statements
about how defendant was handling her funds
was harmless, where testimony simply corrobo-
rated the wealth of appropriate evidence al-
ready presented. Clark v. Gale, 966 P.2d 431,
1998 Wyo. LEXIS 149 (Wyo. 1998).

In ruling on a petition to modify child sup-
port, the district court did not err by admitting
letters from contractors stating they had no
work available for the father. While the mother
made a hearsay objection, the letters did noth-
ing more than corroborate the father’s testi-
mony; therefore, admission of the letters was
harmless for purposes of this rule. Lauderman
v. State, 2010 WY 70, 232 P.3d 604, 2010 Wyo.
LEXIS 73 (Wyo. 2010).

In a case where defendant was charged with
being an accessory before the fact to arson,
several statements relating to defendant’s in-
volvement were properly introduced into evi-
dence under Wyo. R. Evid. 801(d)(2)(E) since
they were made during and in the furtherance
a conspiracy; it did not matter that the persons
testifying were not members of the conspiracy.
Even though some hearsay testimony was ad-
mitted regarding defendant’s motive, there was
no harm since the evidence was cumulative of
other testimony offered. Callen v. State, 2008
WY 107, 192 P.3d 137, 2008 Wyo. LEXIS 111
(Wyo. 2008).

Irrelevant testimony by physician was
harmless error. — Even though a physician’s
testimony concerning his treatment of a wit-
ness after the fight should not have been ad-
mitted because it was not relevant under Wyo.
R. Evid. 401, as defendant was not charged
with assaulting the witness, and the evidence
was not admissible to rehabilitate the witness’s
credibility, the error was harmless because the
witness made it clear that defendant did not
attack him or cause his injuries, and therefore
testimony about the extent of his injuries could
not reflect badly on defendant or unfairly turn
the jury against him. Evenson v. State, 2008
WY 24, 177 P.3d 819, 2008 Wyo. LEXIS 25
(Wyo. 2008).

Admission of evidence of deceased’s
pregnancy harmless error. — Although evi-
dence of the deceased’s pregnancy was irrel-
evant, as not making any fact of consequence to
the determination of defendant’s guilt more or
less probable, and should have been excluded
from defendant’s trial for aggravated homicide
by vehicle and two counts of reckless endanger-
ment, the error, though prejudicial, was harm-
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less as the evidence against defendant was
overwhelming and strongly supported by mul-
tiple eyewitnesses. Orona-Rangal v. State, 2002
WY 134, 53 P.3d 1080, 2002 Wyo. LEXIS 146
(Wyo. 2002), limited, Kite v. State, 2018 WY 94,
424 P.3d 255, 2018 Wyo. LEXIS 99 (Wyo. 2018).

Exclusion of hearsay testimony harm-
less error. — Because an employer was per-
mitted to introduce exhibits documenting com-
plaints from others concerning an employee
who was fired, and the employer called five
witnesses to testify concerning their experi-
ences working with the employee, any error
that occurred in the trial court’s refusal to allow
certain similar proposed testimony on the
grounds of hearsay was harmless. Life Care
Ctrs. of Am., Inc. v. Dexter, 2003 WY 38, 65 P.3d
385, 2003 Wyo. LEXIS 45 (Wyo. 2003).

Where prosecutorial misconduct al-
leged. — Whether prosecutorial misconduct
has been reviewed on the basis of harmless
error, Rule 9.04, or on the basis of plain error,
Rule 9.05, the focus is on whether such error
affected the accused’s substantial rights. Earll
v. State, 2001 WY 66, 29 P.3d 787, 2001 Wyo.
LEXIS 81 (Wyo. 2001).

Although a prosecutor committed misconduct
by asking defendant “were they lying” ques-
tions, the error was harmless because the cir-
cumstantial evidence contradicted defendant’s
testimony and the evidence was sufficient to
sustain the convictions even taking into ac-
count the prejudicial effect of the prosecutor’s
cross-examination. Jensen v. State, 2005 WY
85, 116 P.3d 1088, 2005 Wyo. LEXIS 101 (Wyo.
2005).

Prosecutor’s repeated attempts to introduce
evidence of prior bad acts combined with the
prosecutor’s repetition of inaudible testimony
from the state’s prime witness constituted pros-
ecutorial misconduct requiring reversal and
remand for a new trial. Simmons v. State, 2003
WY 84, 72 P.3d 803, 2003 Wyo. LEXIS 104
(Wyo. 2003).

Whether prosecutorial misconduct is re-
viewed on the basis of harmless error under
W.R.Cr.P. 52(a) and WR.A.P. 9.04 or on the
basis of plain error under W.R.Cr.P. 52(b) and
W.R.A.P. 9.05, an appellate court focuses on
whether such error affected the accused’s sub-
stantial rights. Before an appellate court will
hold that an error has affected an accused’s
substantial right, thus requiring reversal of a
conviction, it must conclude that, based on the
entire record, a reasonable possibility exists
that, in the absence of the error, the verdict
might have been more favorable to the accused.
White v. State, 2003 WY 163, 80 P.3d 642, 2003
Wyo. LEXIS 200 (Wyo. 2003).

Where defendant fired two shots at police
officers and was subsequently convicted of ag-
gravated assault with a deadly weapon, even
assuming, for purposes of defendant’s appeal of
the habitual offender charge, validity of alleged
errors that he was denied due process and a fair
trial, that his pretrial motion to dismiss the
habitual offender charge was improperly de-
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nied, and that there was prosecutorial miscon-
duct, defendant failed to show that he was
prejudiced by those errors; his belief that his
sentence would have been more lenient if he
pled guilty was purely speculative, ignored the
district court’s duty to consider the crime and
its circumstances, and disregarded the fact that
the officers’ testimony would have come before
the district court at sentencing even if defen-
dant had pled guilty to the aggravated assault
charge. Hopson v. State, 2006 WY 32, 130 P.3d
494, 2006 Wyo. LEXIS 35 (Wyo. 2006).

Under the harmless error and plain error
standards of review, a claim of prosecutorial
misconduct regarding the questioning of wit-
nesses, the use of victim impact testimony, and
an alleged misstatement of evidence did not
amount to reversible error since no prejudice
was shown where defendant did not meet the
burden of establishing that the outcome of the
trial would have been different absent the chal-
lenged conduct. Gabbert v. State, 2006 WY 108,
141 P.3d 690, 2006 Wyo. LEXIS 108 (Wyo.
2006), reh’g denied, 2006 Wyo. LEXIS 122
(Wyo. Sept. 26, 2006).

Prosecutor’s misconduct in referring to de-
fendant as a pedophile during rebuttal closing
argument in a prosecution charging defendant
with third-degree sexual assault, a violation of
Wyo. Stat. Ann. § 6-2-304 (2005), was harmless
error under Wyo. R. App. P. 9.04 because defen-
dant had admitted to having sexual intercourse
with the victim, and given the evidence at trial
regarding whether he knew her age at the time,
which was the only real issue at trial, it was
doubtful that the prosecutor’s use of the word
“pedophile” affected the outcome of the case.
Phillips v. State, 2007 WY 25, 151 P.3d 1131,
2007 Wyo. LEXIS 24 (Wyo. 2007).

Prohibition against counsel eliciting de-
fendant’s prior convictions. — The trial
court’s erroneous ruling that defense counsel
could not elicit the fact of the defendant’s prior
convictions upon direct examination was an
error of constitutional magnitude, but was
nonetheless harmless error under the totality
of all the evidence. Gentry v. State, 806 P.2d
1269, 1991 Wyo. LEXIS 23 (Wyo. 1991).

In order to hold improper instruction
reversible, there must be a reasonable possi-
bility that, in the absence of error, the verdict
might have been more favorable to a party, and
the burden is on the appellant to show where
the error is prejudicial. Merely showing an
error occurred does not create a presumption of
prejudice as injury to an appellant. Condict v.
Whitehead, Zunker, Gage, Davidson & Shot-
well, P.C., 743 P.2d 880, 1987 Wyo. LEXIS 519
(Wyo. 1987).

Admission of victim impact evidence. —
The Wyoming supreme court exercised its dis-
cretion to overlook the government’s failure to
argue the harmlessness of a capital sentencing
error concerning the admission of some victim
impact evidence and the prosecutor’s comments
about such evidence, where (1) the sentencing-
phase record was neither lengthy nor complex,
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(2) the harmlessness of the error was fairly
certain, considering all the evidence presented,
and (3) a reversal and remand would result in a
protracted, costly, and ultimately futile (for the
defendant) resentencing proceeding in the trial
court. Moreover, under the United States Su-
preme Court’s Chapman harmless-error stan-
dard, which the Wyoming supreme court had
adopted, and bearing in mind the particular
concerns about such evidence and comments
which the United States Supreme Court had
identified in the Booth, Gathers, and Payne
cases, the error in the case at hand was harm-
less beyond a reasonable doubt. Harlow v.
State, 2003 WY 47, 70 P.3d 179, 2003 Wyo.
LEXIS 58 (Wyo. 2003), reh’g denied, 2003 Wyo.
LEXIS 85 (Wyo. May 20, 2003), cert. denied,
540 U.S. 970, 124 S. Ct. 438, 157 L. Ed. 2d 317,
2003 U.S. LEXIS 7776 (U.S. 2003).

Genetic test evidence. — Even if the dis-
trict court erred in applying the current version
of Wyo. Stat. Ann. § 14-2-109(e)(ii) rather than
the version that was in effect in 1992 in exclud-
ing the testimony of the father’s expert dis-
puted two genetic tests determining that he
was the child’s father, the error was harmless
because the father’s proffered evidence was
insufficient as a matter of law. As the labora-
tory made clear, the first genetic test that
determined that the father was not the child’s
father was not simply a problem with the test
itself, but rather that samples had been acci-
dentally switched, and those test results were
not those of the father, the child, and the child’s
mother, but rather were the results for three
different people; therefore, any expert opinion
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based on the first test was irrelevant as to
whether the father was the child’s father. RK v.
State ex rel. Natrona County Child Support
Enforcement Dep’t, 2008 WY 1, 174 P.3d 166,
2008 Wyo. LEXIS 1 (Wyo. 2008).

Cumulative error review limited. — With
respect to cumulative error analysis, where the
Wyoming supreme court had identified only one
harmless error in a defendant’s previous asser-
tions, the court did not need to consider this
issue. Harlow v. State, 2003 WY 47, 70 P.3d
179, 2003 Wyo. LEXIS 58 (Wyo. 2003), reh’g
denied, 2003 Wyo. LEXIS 85 (Wyo. May 20,
2003), cert. denied, 540 U.S. 970, 124 S. Ct. 438,
157 L. Ed. 2d 317, 2003 U.S. LEXIS 7776 (U.S.
2003).

Substitute expert medical witness. — In
defendant’s trial for aggravated assault and
battery, the appearance of a substitute expert
medical witness, to the extent that it actually
was an error, was harmless because the medi-
cal testimony was mainly directed at “severe
disfigurement” and was of little relevance to
the battery charge against defendant. Martinez
v. State, 2009 WY 6, 199 P.3d 526, 2009 Wyo.
LEXIS 5 (Wyo. 2009).

Failure to provide notice to Cherokee
Nation in guardianship proceeding was
harmless. — Despite a mother’s late asser-
tions of her child’s Indian heritage, a trial court
erred by failing to require that notice be pro-
vided to the Cherokee Nation prior to a guard-
ianship hearing; nonetheless, the error was
harmless as the mother failed to show prejudice
from the error. KC v. CC (In re LNP), 2013 WY
20, 294 P.3d 904, 2013 Wyo. LEXIS 23 (Wyo.
2013).

Plain errors or defects affecting substantial rights may be noticed although
they were not brought to the attention of the trial court.

Source. — Former Rule 49(b), W.R.Cr.P.

Failure to object constitutes waiver of
whatever error occurred, unless the error rises
to the level of plain error. Bradley v. State, 635
P.2d 1161, 1981 Wyo. LEXIS 391 (Wyo. 1981).

Inexcusable and unreasonably delayed
objection may constitute waiver of any er-
ror. Shaffer v. State, 640 P.2d 88, 1982 Wyo.
LEXIS 297 (Wyo. 1982).

Three-part test for determining plain
error. — For error to qualify as plain error,
there must be: (1) a clear record of what hap-
pened at the hearing; (2) there must be a clear
and unequivocable rule of law shown to exist;
and (3) the facts of the case must clearly and
obviously transgress the rule of law. Once this
three-part test is satisfied, it still must be
shown that a substantial right of the accused
has been adversely affected. Mason v. State,
631 P2d 1051, 1981 Wyo. LEXIS 363 (Wyo.
1981); Bradley v. State, 635 P.2d 1161, 1981
Wyo. LEXIS 391 (Wyo. 1981); Hopkinson v.
State, 664 P.2d 43, 1983 Wyo. LEXIS 325
(Wyo.), cert. denied, 464 U.S. 908, 104 S. Ct.

262, 78 L. Ed. 2d 246 (U.S. 1983); Westmark v.
State, 693 P.2d 220, 1984 Wyo. LEXIS 354
(Wyo. 1984), limited, Summers v. State, 725
P.2d 1033, 1986 Wyo. LEXIS 614 (Wyo. 1986).

In order to invoke the plain-error doctrine,
several elements must first be established:
first, the record must clearly show what oc-
curred at the trial without resort to specula-
tion; second, the existence of a clear and un-
equivocal rule of law must have been violated
in an obvious way; and third, this violation
must have adversely affected some substantial
right of the accused. Browder v. State, 639 P.2d
889, 1982 Wyo. LEXIS 289 (Wyo. 1982);
McLaughlin v. State, 780 P.2d 964, 1989 Wyo.
LEXIS 204 (Wyo. 1989).

Plain error not shown. — Worker could
not show plain error in a district court’s deci-
sion to preclude a rebuttal witness’s testimony
because the worker could not show that the
decision transgressed any clear and unequivo-
cal rule of law because: (1) the worker did not
object to the ruling precluding him from calling
the rebuttal witness to testify as a rebuttal
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witness; (2) the worker did not ask to make a
formal offer of proof showing why the rebuttal
witness’s testimony was important, why he was
not called to testify in the worker’s case-in-
chief, or why the use of his deposition testimony
in cross-examining the expert witness was not
sufficient; and (3) the district court had broad
discretion in deciding whether to allow evi-
dence. Case v. Outback Pipe Haulers, 2007 WY
181, 171 P.3d 514, 2007 Wyo. LEXIS 193 (Wyo.
2007).

Where defendant was convicted of two counts
of possession of a controlled substance in viola-
tion of Wyo. Stat. Ann. § 35-7-1031(c)(ii)) and
two counts of possession of a controlled sub-
stance with intent to deliver in violation of Wyo.
Stat. Ann. § 35-7-1031(a)(i), he failed to object
to the State’s evidence at trial; therefore, plain
error review applied on appeal under Wyo. R.
App. P. 9.05; Wyo. R. Crim. P. 52(b). The Su-
preme Court of Wyoming held that the trial
court did not commit plain error by (1) allowing
the prosecution to introduce evidence of drug
sales that did not directly involve defendant
but led to his investigation and arrest; (2)
allowing the prosecutor’s closing remarks urg-
ing the jurors to help fight the drug problem;
and (3) allowing a special agent to testify that
methamphetamine was a major problem. Her-
nandez v. State, 2010 WY 33, 227 P.3d 315,
2010 Wyo. LEXIS 37 (Wyo. 2010).

Under a plain error review, defendant failed
to establish the juvenile court violated any
clear and unequivocal rule of law by imposing a
probationary term for a range of months be-
cause the juvenile court’s decision to place
defendant on supervised probation for a range
of three to six months fell within the sanction
guidelines and was within the juvenile court’s
broad discretion under subsection (a)(i); there
is no mandate that the probationary term be for
a specific number of months. MBP v. State,
2022 WY 114, 517 P.3d 542, 2022 Wyo. LEXIS
115 (Wyo. 2022).

Whole record viewed in determining oc-
currence of plain error. — In determining
whether plain error has occurred, the facts of a
case must be viewed in light of the trial record
as a whole and not as to whether any one single
incident standing alone would be reversible.
Browder v. State, 639 P.2d 889, 1982 Wyo.
LEXIS 289 (Wyo. 1982).

Not plain error not to subject otherwise
legal confession to predetermination of
voluntariness. — The court did not commit
plain error when, in the absence of any request,
it did not subject the defendant’s confession to a
predetermination of voluntariness. No substan-
tial right of the defendant was adversely af-
fected, inasmuch as the confession was not
made during custodial detention and was made
voluntarily after the defendant had been ad-
vised of his constitutional rights. Wunder v.
State, 705 P.2d 333, 1985 Wyo. LEXIS 540
(Wyo. 1985).

Trial court may ascertain whether pro-
spective jurors can act only on evidence
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presented. — The defendant-appellant failed
to establish that the trial court could not have
reasonably concluded other than his questions
on voir dire were proper and were directed only
to ascertain whether or not the prospective
jurors could act only on the evidence presented
in court, or that the trial court acted beyond the
bounds of reason in its attempt to explain to the
prospective jurors that which was necessary to
them to give a fair and impartial consideration
to the case. He did not establish the violation of
a clear or unequivocal rule of law and, hence,
did not establish plain error. Gresham v. State,
708 P.2d 49, 1985 Wyo. LEXIS 593 (Wyo. 1985).

Where prosecutorial misconduct al-
leged. — Whether prosecutorial misconduct
has been reviewed on the basis of harmless
error, Rule 9.04, or on the basis of plain error,
Rule 9.05, the focus is on whether such error
affected the accused’s substantial rights. Earll
v. State, 2001 WY 66, 29 P.3d 787, 2001 Wyo.
LEXIS 81 (Wyo. 2001).

Prosecutor’s repeated attempts to introduce
evidence of prior bad acts combined with the
prosecutor’s repetition of inaudible testimony
from the state’s prime witness constituted pros-
ecutorial misconduct requiring reversal and
remand for a new trial. Simmons v. State, 2003
WY 84, 72 P.3d 803, 2003 Wyo. LEXIS 104
(Wyo. 2003).

Whether prosecutorial misconduct is re-
viewed on the basis of harmless error under
Wyo. R. Crim. P. 52(a) and Wyo. R. App. P. 9.04
or on the basis of plain error under Wyo. R.
Crim. P. 52(b) and Wyo. R. App. P. 9.05, an
appellate court focuses on whether such error
affected the accused’s substantial rights. Before
an appellate court will hold that an error has
affected an accused’s substantial right, thus
requiring reversal of a conviction, it must con-
clude that, based on the entire record, a reason-
able possibility exists that, in the absence of the
error, the verdict might have been more favor-
able to the accused. White v. State, 2003 WY
163, 80 P.3d 642, 2003 Wyo. LEXIS 200 (Wyo.
2003).

Where defendant fired two shots at police
officers and was subsequently convicted of ag-
gravated assault with a deadly weapon, even
assuming, for purposes of defendant’s appeal of
the habitual offender charge, validity of alleged
errors that he was denied due process and a fair
trial, that his pretrial motion to dismiss the
habitual offender charge was improperly de-
nied, and that there was prosecutorial miscon-
duct, defendant failed to show that he was
prejudiced by those errors; his belief that his
sentence would have been more lenient if he
pled guilty was purely speculative, ignored the
district court’s duty to consider the crime and
its circumstances, and disregarded the fact that
the officers’ testimony would have come before
the district court at sentencing even if defen-
dant had pled guilty to the aggravated assault
charge. Hopson v. State, 2006 WY 32, 130 P.3d
494, 2006 Wyo. LEXIS 35 (Wyo. 2006).

In a criminal trial for burglary, where defen-
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dant did not object at trial to the state’s rebut-
tal closing argument, Wyo. R. App. P. 9.05
permitted defendant to challenge statements
on appeal that allegedly diluted the state’s
burden of proof, argued facts not in evidence,
and presented a community outrage argument,
and the Supreme Court of Wyoming found no
showing of error or prejudice; the essence of the
prosecutor’s argument was that there was suf-
ficient evidence for the jury to convict defen-
dant, the argument was supported by the re-
cord, and the community outrage argument did
not approach the level of “join the war on
crime/send a message to criminals” condemned
in other cases. Harris v. State, 2008 WY 23, 177
P.3d 1166, 2008 Wyo. LEXIS 24 (Wyo. 2008).

Where prosecutor’s conduct adversely
affected defendant’s substantial right to
fair trial. — Where the prosecutor, in his
rebuttal, in essence repeatedly told the jury
that “if you don’t convict these people you are
calling me a liar,” the continuous disregard of
the rules by the prosecutor is so great as to
adversely affect the defendant’s substantial
right to a fair trial. Browder v. State, 639 P.2d
889, 1982 Wyo. LEXIS 289 (Wyo. 1982).

It was not plain error not to let jury
retire for the evening after a full day of trial,
and to allow it to deliberate until around mid-
night. Munden v. State, 698 P.2d 621, 1985
Wyo. LEXIS 473 (Wyo. 1985).

Plaintiff waives error in verdict im-
proper on its face by failing to object. —
Although there was no inherent error in telling
the jury what the plaintiff’s burden of proof
was and that it must decide whether the plain-
tiff’s injuries were caused by the alleged as-
sault and battery, and then instructing the jury
to assess damages without regard to its find-
ings concerning the fact of the assault and
whether or not it proximately caused any inju-
ries, it was impossible to reconcile the jury’s
findings that there was an assault and battery
and that the assault was not a “proximate
cause of the injuries” with the testimony of the
treating doctors who testified without conflict
that the plaintiff in fact received injuries re-
sulting in the necessity to prescribe and pur-
chase medication. Therefore, the verdict of the
jury was inconsistent and improper on its face.
However, even though the substantial rights of
the plaintiff were affected, because of the op-
portunity to correct the verdict offered by § 1-
11-213, which the plaintiff didn’t take advan-

Rule 9.06. Abbreviated Opinions.

Rule 9.06

tage of, this error was waived. Goggins v.
Harwood, 704 P.2d 1282, 1985 Wyo. LEXIS 526
(Wyo. 1985).

No transgression of clear rule of law. —
See Wyoming Sawmills v. Morris, 756 P.2d 774,
1988 Wyo. LEXIS 92 (Wyo. 1988).

Failure to give presumption of inno-
cence instruction. — Where defendant was
convicted of aggravated robbery and aggra-
vated assault and battery, the evidence of his
guilt was substantial: one witness fingered de-
fendant as the masked gunman and provided a
detailed account of the events surrounding the
robbery; another witness recounted his conver-
sations wherein defendant admitted to commit-
ting the robbery. The Supreme Court of Wyo-
ming held that defendant’s unpreserved claim
of error concerning the trial court’s failure to
instruct the jury on the presumption of inno-
cence was not plain error under this rule.
Bloomer v. State, 2010 WY 88, 233 P.3d 971,
2010 Wyo. LEXIS 96 (Wyo.), cert. denied, 562
U.S. 1017, 131 S. Ct. 540, 178 L. Ed. 2d 396,
2010 U.S. LEXIS 8437 (U.S. 2010).

Arguing instruction to jury waives er-
ror. — A party who failed to object to an
instruction and, in fact, argued that instruction
to the jury in his closing argument, failed to
sustain the burden of proof of error in the trial
proceedings. Triton Coal Co. v. Mobil Coal Pro-
ducing, 800 P.2d 505, 1990 Wyo. LEXIS 130
(Wyo. 1990).

Jury instructions to be given in court. —
Where after the jury made known its desire to
be informed concerning a part of the law arising
in the case, the requirement of the statute to
“conduct them to the court where information
upon the matter of law shall be given” was not
followed, nor was the instruction made part of
the record as required by § 1-11-205(a)(vii) and
even though an objection was not made thereto
(in fact, there is indication to the contrary, i.e.,
that it was done with the approval of counsel),
there was plain error in the proceedings.
Rissler & McMurry v. Snodgrass, 854 P.2d 69,
1993 Wyo. LEXIS 101 (Wyo. 1993), reh’g de-
nied, 1993 Wyo. LEXIS 128 (Wyo. July 20,
1993).

Law reviews. — For case note, “Criminal
Procedure — Improper Comment Upon Post-
Arrest Silence: Wyoming Returns to the Preju-
dicial Per Se Rule. Westmark v. State, 693 P.2d
220 (Wyo. 1984),” see XXI Land & Water L. Rev.
231 (1986).

(a) The supreme court by unanimous vote may, sua sponte, enter an
abbreviated opinion affirming or reversing the judgment or order of the district
court or the chancery court for the reason that it is clear that affirmance or

reversal is required because:

(1) the issues are clearly controlled by settled Wyoming law or federal law

binding upon the states;

(2) theissues are factual and there clearly is sufficient evidence to support
the jury verdict or findings of fact below;
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(3) summary judgment was erroneously granted because a genuine issue
of material fact exists; or
(4) the issues are ones of judicial discretion and there clearly was or was
not an abuse of discretion.

(b) An abbreviated opinion will provide the ultimate disposition without a
detailed statement of facts or law. Such abbreviated opinions shall be pub-
lished.

(c) A petition for rehearing of a case decided under this rule may be served
and filed pursuant Rule 9.08.

History:
Amended October 12, 2021, effective January
1, 2022.

Rule 9.07. Answering Certified Questions.

The written opinion of the reviewing court, stating the law governing each
question certified, shall be sent by the clerk of the reviewing court under the
court’s seal to the certifying court or agency and to the parties. No mandate
shall issue after publication of answers to certified questions.

History:
Adopted April 6, 2015, effective July 1, 2015.

Rule 9.08. Petition for Rehearing.

(a) A petition for rehearing of a case in the appellate court may be filed no
later than 15 days after the decision is rendered. The petition shall be
accompanied by a brief covering the points and authorities upon which the
petitioner relies. The petition and brief may be combined and filed as one
document. A copy of the petition and the brief shall, within the time above
specified, be served upon all parties. There shall be no oral argument on
petitions for rehearings unless argument is requested by the appellate court.

(b) Rule 1.01 applies.

History:

Amended July 26, 2006, effective December
1, 2006; amended April 6, 2015, effective July 1,
2015.

Source. — Former Rule 14(a), Sup. Ct. —
with time period shortened.

The 2006 amendment added the third sen-
tence.

Applicability. — In an agency appeal, the
district court’s judgment is not subject to chal-
lenge through a Wyo. R. Civ. P. 60 motion, an
application for rehearing under this rule, or a

Wyo. R. App. P. 15 petition for reinstatement.
Instead, the only avenue for review is an appeal
to the Wyoming Supreme Court as authorized
by Wyo. R. App. P. 12.11(a). Henry v. Borushko,
2012 WY 104, 281 P.3d 729, 2012 Wyo. LEXIS
110 (Wyo. 2012).

District court judge had no standing to
file petition for rehearing under this rule or
by any other authority. Kwallek v. State, 596
P.2d 1372, 1979 Wyo. LEXIS 396 (Wyo. 1979).

Law reviews. — Tyler J. Garrett, Anatomy
of a Wyoming Appeal: A Practitioner’s Guide for
Civil Cases, 16 Wyo. L. Rev. 139 (2016).

Rule 9.09. Suspension of Proceedings.

The filing of the petition for rehearing within the time allowed shall suspend
proceedings under the decision until the petition is decided, unless the

appellate court shall otherwise order.

History:
Amended April 6, 2015, effective July 1, 2015.

Source. — Former Rule 14(b), Sup. Ct.
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Rule 9.10. Rehearing Granted.

Rule 9.10

When a rehearing is granted, the other party, within 15 days of entry of the
order granting rehearing, shall file with the appellate court an answer and
supporting brief as described in Rule 9.08, which shall also be served upon
petitioner. After considering the petition and response, the court may amend
the written opinion or direct other proceedings if it is deemed necessary.

History:
Amended April 6, 2015, effective July 1, 2015.

Source. — Former Rule 14(c), Sup. Ct.

Editor’s notes. — The following annotations
are taken from cases decided under former Rule
14, Sup. Ct., and its statutory and rule anteced-
ents.

The term “rehearing” indicates that a
case is for reargument and resubmission.
— Wyoming Bancorporation v. Bonham, 527
P.2d 432, 1974 Wyo. LEXIS 241 (Wyo. 1974).

Petitions for reargument permitted. —
Although the Supreme Court has no rule and
has rendered no decision pertaining to reargu-
ment, former Rule 14, W.R.C.P. permits an
application for rehearing, and therefore peti-
tions for reargument will be permitted under
this rule. Wyoming Bancorporation v. Bonham,
527 P.2d 432, 1974 Wyo. LEXIS 241 (Wyo.
1974).

An application for rehearing shall be by
“petition” with an original and four copies.
Kipp v. Agee, 458 P.2d 728, 1969 Wyo. LEXIS
151 (Wyo. 1969).

And petition must be timely. — Petition
for rehearing not filed within 30 days after
decision was rendered is not properly before
court for consideration. Dean v. Omaha-Wyo-
ming Oil Co., 21 Wyo. 133, 128 P. 881, 1913
Wyo. LEXIS 3 (Wyo.), reh’g denied, 21 Wyo.
133,128 P. 881, 1913 Wyo. LEXIS 4 (Wyo. 1913)
(decided under § 1-423, C.S. 1945).

Defective application. — A paper entitled
“Petition for Rehearing,” which in substance
was a brief, did not comply with the rule
requiring the filing of petition stating points
wherein it is alleged court erred, accompanied
by a brief of which five copies shall be filed.
Tuttle v. Rohrer, 23 Wyo. 305, 149 P. 857, 1915
Wyo. LEXIS 28 (Wyo.), reh’g denied, 23 Wyo.
305, 149 P. 857, 1915 Wyo. LEXIS 29 (Wyo.
1915) (decided under § 1-423, C.S. 1945).

Briefs on rehearing not filed within 30
days after original decision in case was
rendered are too late. Tibbals v. Graham, 51
Wyo. 350, 66 P.2d 1048, 1937 Wyo. LEXIS 23
(Wyo. 1937) (decided under § 1-423, C.S. 1945).

And separate briefs not favored. — Coun-
sel filing petition for rehearing should have
brief accompany the petition and additional
briefs, except at the court’s request, ought not
to be filed. Snyder v. Ryan, 39 Wyo. 266, 270 P.
1072, 1928 Wyo. LEXIS 94 (Wyo. 1928), reh’g
denied, 39 Wyo. 266, 275 P. 127, 1929 Wyo.
LEXIS 56 (Wyo. 1929) (decided under § 1-423,
C.S. 1945).

Belated petitions and briefs not consid-
ered. — Application for rehearing without sup-
porting briefs filed within time specified by this
rule is not entitled to consideration. Allen v.
Houn, 30 Wyo. 186, 219 P. 573, 1923 Wyo.
LEXIS 44 (Wyo. 1923) (decided under § 1-423,
C.S. 1945).

Where decision in disbarment proceedings
was rendered March 15, 1932, second petition
for rehearing filed August 24 was too late. State
Bd. of Law Examiners v. Strahan, 44 Wyo. 487,
13 P.2d 1083, 1932 Wyo. LEXIS 38 (Wyo. 1932)
(decided under § 1-423, C.S. 1945).

Fact that no brief accompanies petition for
rehearing in itself is sufficient ground for de-
clining to consider the application. State v.
Sorenson, 34 Wyo. 90, 241 P. 607, 1926 Wyo.
LEXIS 29 (Wyo. 1926) (decided under § 1-423,
C.S. 1945).

Former Rule 14, W.R.C.P. Did not specify
grounds upon which a rehearing will be
granted. — Elmer v. State, 466 P.2d 375, 1970
Wyo. LEXIS 158 (Wyo.), cert. denied, Elmer v.
Wyoming, 400 U.S. 845, 91 S. Ct. 90, 27 L. Ed.
2d 82, 1970 U.S. LEXIS 1154 (U.S. 1970);
Wyoming Bancorporation v. Bonham, 527 P.2d
432, 1974 Wyo. LEXIS 241 (Wyo. 1974).

Rehearing will not be allowed merely
for the purpose of reargument unless there
is a reasonable probability that the court may
have arrived at an erroneous conclusion or
overlooked some important question or matter
necessary to a correct decision. Elmer v. State,
466 P.2d 375, 1970 Wyo. LEXIS 158 (Wyo.),
cert. denied, Elmer v. Wyoming, 400 U.S. 845,
91 S. Ct. 90, 27 L. Ed. 2d 82, 1970 U.S. LEXIS
1154 (U.S. 1970).

Points raised for first time in petition
for rehearing will ordinarily not be con-
sidered. — Walgreen Co. v. State Bd. of Equal-
ization, 62 Wyo. 336, 169 P.2d 76 (Wyo. 1946)
(decided under § 1-423, C.S. 1945).

Hospitalization of justice as basis for
rehearing. — The hospitalization of a justice
who has heard the oral argument as a member
of a three-justice panel could be basis for a
rehearing where the panel is split and there is
a dissenting opinion, provided that the judge
who became hospitalized was thereby incapaci-
tated from effective consideration of the written
briefs, the record in the case and the oral
argument which he has heard. Wyoming Ban-
corporation v. Bonham, 527 P.2d 432, 1974 Wyo.
LEXIS 241 (Wyo. 1974).

Request for oral argument denied. —
Written request of counsel that oral argument
be permitted because counsel’s professional en-
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gagements prevented their filing brief of such
length as they deemed necessary must be de-
nied. Bankers Life Co. v. Nelson, 56 Wyo. 513,
111 P.2d 136, 1941 Wyo. LEXIS 13 (Wyo. 1941)
(decided under § 1-423, C.S. 1945).

Second proceeding. — Where proceedings
in error were dismissed for failure to file briefs
within time required by rules and before expi-
ration of 30 days allowed for application for
rehearing, second proceeding in error was com-
menced and record refiled in Supreme Court, it
was unnecessary to return papers to district
court clerk for recertification and return to

Rule 9.11. Mandate.
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Supreme Court. Boner v. Fall River County
Bank, 25 Wyo. 260, 168 P. 726, 1917 Wyo.
LEXIS 24 (Wyo. 1917) (decided under § 1-423,
C.S. 1945).

Court retains jurisdiction pending de-
termination of petition for rehearing and
has full control of the cause within limits of its
appellate jurisdiction, so that it may entertain
motion for leave to amend petition in error.
North Laramie Land Co. v. Hoffman, 27 Wyo.
271, 195 P. 988, 1921 Wyo. LEXIS 14 (Wyo.
1921) (decided under § 1-424, C.S. 1945).

(a) Upon the denial of a petition for rehearing, or if within 15 days after the
decision no petition for rehearing or other motion is filed, a mandate shall be
issued to the trial court, as the case may require, for execution. A copy of the

mandate shall be sent to all parties.

(b) In a criminal appeal when the judgment and sentence is reversed either
in part or entirely, a copy of the mandate and opinion shall be sent to the
warden of the facility if the party is incarcerated and to the attorney general
representing the department of corrections.

(¢) The mandate issued will award costs, if applicable, to the prevailing
party. The appellate court is without jurisdiction to entertain a motion for costs
once the mandate has issued returning jurisdiction to the trial court.

History:

Amended May 4, 2001, effective September 1,
2001; amended April 6, 2015, effective July 1,
2015.

Source. — Former Rule 15, Sup. Ct. —
shortened to fifteen (15) days to coordinate with
Rule 9.07.

10.
COSTS AND FEES

Rule 10.01. Cost of Record, Docket and Service Fees.

(a) Appellant, at the time of filing appellant’s brief, must file with the clerk
of the appellate court a statement of the cost of the original transcript of the
evidence with certification regarding the payment.

(b) The docket fees charged for the services of the clerk in the appellate court
for criminal cases, where there is no statute to the contrary, shall be the same

as those prescribed in civil cases.

(¢) No award of costs shall be made in a case where the party is proceeding
in forma pauperis unless costs are awarded by the reviewing court in the

mandate.

(d) A party not admitted to the practice of law in Wyoming and proceeding
pro se on appeal shall not be entitled to an award of attorney fees.

History:
Amended April 6, 2015, effective July 1, 2015.

Source. — Former Rule 7, Sup. Ct. In Forma
Pauperis, see Rule 10.06.

Payment of fee is prerequisite to actual
filing of petition in error. Posvar v. Royce, 37

Wyo. 34, 258 P. 587, 1927 Wyo. LEXIS 65 (Wyo.
1927) (decided under § 1-407, C.S. 1945).

The record cannot be filed by clerk of Su-
preme Court until docket fee is paid. In re
National Bldg. & Loan Ass’n, 52 Wyo. 195, 72
P.2d 1113, 1937 Wyo. LEXIS 46 (Wyo. 1937)
(decided under § 1-407, C.S. 1945).
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Rule 10.02. Fees in Reserved Cases, Certified Cases, and Rule 13
Cases.

In each civil case sent to an appellate court upon reserved questions,
certified cases and Rule 13 cases, the usual docketing fee required by law to be
paid in other cases shall be paid upon the filing of the papers in the court. Such
docketing fee shall be advanced by the party or parties designated by the trial
court or judge, but in the absence of any such designation, then by the plaintiff
or petitioner in the action. Recovery of costs in these cases shall be the same as
in appeals with petitioner and respondent substituted for appellant and
appellee where applicable.

History:
Amended April 6, 2015, effective July 1, 2015.

Source. — Former Rule 8, Sup. Ct.

Rule 10.03. Costs on Bill of Exceptions, Certified and Reserved Ques-
tions in Criminal Cases.

No fees shall be collected in criminal cases properly filed with the supreme
court on certification, reserved questions, or by bill of exceptions of a district
attorney unless otherwise provided by statute.

History:
Amended April 6, 2015, effective July 1, 2015.

Source. — Former Rule 8, Sup. Ct.

Rule 10.04. Costs on Reversal.

When a judgment or appealable order is reversed, appellant shall recover
costs. The costs are awarded in the mandate and shall be as follows: the cost
of making the transcript of the evidence in the case, the docketing fees paid at
the time of filing the notice of appeal, the cost of producing the original brief
which shall be computed at the per page rate allowed by law for making the
transcript, and the cost of copies for the briefs filed in the court and served on
appellee. When the judgment of appealable order is reversed in part and
affirmed in part, the court may apportion the costs between the parties in such
manner as it deems equitable. The appellate court may refuse to allow as part
of such costs those portions as may clearly appear to have been unnecessary.

History:
Amended April 6, 2015, effective July 1, 2015.

Source. — Former Rule 72(j), W.R.C.P,; for-
mer Rule 9, Sup. Ct.

Prevailing party was entitled to fees and
costs on appeal. — Where a dispute arose
between the owner and the contractor concern-
ing a $ 1.4 million project, the parties entered
into a settlement agreement providing that the
owner would pay the contractor $ 250,000 as

complete compensation for the project; in the
contractor’s action to enforce the agreement,
the district court erred by granting summary
judgment for the owner because the agreement
was unambiguous. When the Supreme Court of
Wyoming reversed the decision and ruled for
the contractor on appeal, the contractor was
entitled to its fees and costs under Wyo. R. App.
P. 10.04. Western Mun. Constr. of Wyo., Inc. v.
Better Living, LL.C, 2010 WY 92, 234 P.3d 1223,
2010 Wyo. LEXIS 94 (Wyo. 2010).

Rule 10.05. Costs and Penalties on Affirmance.

(a) When the judgment or appealable order is affirmed in a civil case,
appellee shall recover costs. The appellee may also recover costs when appeal
is dismissed in the court opinion after full briefing. The costs are awarded in
the mandate and shall be as follows: the costs of producing the original brief
which shall be computed at the per page rate allowed by law for making the
transcript, and the cost of copies for the briefs filed in the court and served on
the appellant. If the appellant failed to order and pay for a transcript of the
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evidence of the case or only ordered a portion of the transcript, then if appellee
ordered necessary portions of the transcript, appellee shall recover the costs
expended ordering the transcript. An appellee may also recover the cost of a
copy obtained from the court reporter at the statutory rate for copies of
portions of the transcript ordered by the appellant.

(b) Ifthe court certifies, whether in the opinion or upon motion, there was no
reasonable cause for the appeal, a reasonable amount for attorneys’ fees and
damages to the appellee shall be fixed by the appellate court and taxed as part
of the costs in the case. The amount for attorneys’ fees shall not be less than
one hundred dollars ($100.00) nor more than ten thousand dollars
($10,000.00). The amount for damages to the appellee shall not exceed two
thousand dollars ($2,000.00).

(c) If the court finds that circumstances warrant, the taxation of fees, costs
and sanctions may be entered against counsel of record and not the appellant
if the court finds any of the following:

(1) Counsel has filed a deficient brief or the brief contains misrepresen-

tations and omissions;

(2) Counsel has filed a brief that failed to follow these rules;

(3) Counsel ignored or failed to perform any meaningful research of the
law and to make a determination the claim on appeal is without merit;

(4) Counsel, not appellant, is responsible for bringing a frivolous appeal;

(5) Counsel is dilatory in prosecuting the appeal by missing filing dead-
lines, receiving sanctions for failure to provide notice of appeal and/or
designation of record or failing to comply with orders entered by the court;

(6) Other misconduct determined in the discretion of the appellate court.

History:

Amended April 6, 2015, effective July 1, 2015;
amended August 23, 2017, effective November
1, 2017.

Source. — Former Rule 72(k), W.R.C.P.; for-
mer Rule 9, Sup. Ct. — with adjustment for
inflation.

Applicability. — The sanctions provided in
Rule 10.05 govern certifications arising under
Rule 12.09(b). Bender v. Uinta County Assessor,
14 P.3d 906, 2000 Wyo. LEXIS 226 (Wyo. 2000).

When sanctions granted. — An appellate
court is reluctant to grant sanctions and will do
so only in those rare circumstances where an
appeal lacks cogent argument, where there is
an absence of pertinent authority to support
the claims of error, or when there is a failure to
adequately cite to the record. Amen, Inc. v.
Barnard, 938 P.2d 855, 1997 Wyo. LEXIS 77
(Wyo. 1997); Gray v. Stratton Real Estate, 2001
WY 125, 36 P.3d 1127, 2001 Wyo. LEXIS 156
(Wyo. 2001).

Wyoming appellate courts are generally re-
luctant to order sanctions under this rule. The
courts do so, however, when an appeal lacks
cogent argument, when there is an absence of
pertinent authority to support the claims of
error, or when there is a failure to cite to the
record adequately. Rigdon v. Rigdon, 2018 WY
78, 421 P.3d 1069, 2018 Wyo. LEXIS 81 (Wyo.
2018).

Basis for appellate court sanctions.—
Appellate court may sanction an appellant if it
certified that there was no reasonable cause for

the appeal; however, the appellate court could
not say that the husband’s appeal from the
divorce judgment was so lacking in merit as to
qualify for sanctions, especially since it chal-
lenged a discretionary decision by the trial
court. Hoffman v. Hoffman, 2004 WY 68, 91
P.3d 922, 2004 Wyo. LEXIS 91 (Wyo. 2004).

Judgment of district court was summarily
affirmed and sanctions against pro se appel-
lants imposed, where appeal failed to present
cogent argument or pertinent authority to sup-
port the claims of error, and there was a failure
to adequately cite to the record. Baker v. Reed,
965 P.2d 1153, 1998 Wyo. LEXIS 136 (Wyo.
1998).

Appellee was entitled to attorney’s fees and
costs due to appellant’s failure to present per-
tinent authority or cogent argument in his
brief. Osborn v. Estate of Manning, 968 P.2d
932, 1998 Wyo. LEXIS 167 (Wyo. 1998).

Where pro se defendant’s appeal lacked co-
gent argument, there was an absence of perti-
nent authority to support the claims of error,
and there was a failure to adequately cite to the
record, penalties were awarded against defen-
dant pursuant to this section. Basolo v. Gose,
994 P.2d 968, 2000 Wyo. LEXIS 10 (Wyo. 2000);
Barnes v. Barnes, 998 P.2d 942, 2000 Wyo.
LEXIS 48 (Wyo. 2000).

Although inmate proceeded pro se and in
forma pauperis in seeking reduction of sen-
tence, monetary sanctions against him were
appropriate due to frivolousness of his appeal;
state was therefore entitled to an award of costs
and attorney’s fees. Hodgins v. State, 1 P.3d
1259, 2000 Wyo. LEXIS 75 (Wyo. 2000).
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Appellee was entitled to recover costs and
attorney fees incurred in defending appeal,
where appellant had no reasonable cause for
appeal and presented no cogent argument or
pertinent authority to support her claim. Meyer
v. Rodabaugh, 982 P.2d 1242, 1999 Wyo. LEXIS
105 (Wyo. 1999).

Sanctions were awarded under the rule
where the pro se appellant’s statement of the
issues was virtually unintelligible, and the is-
sues deciphered by the court were supported
neither by the record, cogent argument, nor
pertinent legal authority. Stone v. Stone, 7 P.3d
887, 2000 Wyo. LEXIS 146 (Wyo. 2000).

Sanctions were imposed against a pro se
litigant where his appeal was clearly barred by
the doctrine of collateral estoppel and, even if
review were not barred, his claim of error was
unsupported by cogent argument and failed to
meaningfully address the primary issue,
namely the application of collateral estoppel.
Bender v. Uinta County Assessor, 14 P.3d 906,
2000 Wyo. LEXIS 226 (Wyo. 2000).

In child custody modification proceeding,
where mother’s pursuit of appeal was yet an-
other example of her efforts to unnecessarily
prolong the proceedings, as well as increase the
cost of the proceedings, and the record sup-
ported a conclusion that the mother acted
knowingly and with a fairly complete under-
standing of the delays and disruptions she
could cause to the stability of child’s life, to
father, and to the courts, sanctions were appro-
priate. GGV v. JLR, 2002 WY 19, 39 P.3d 1066,
2002 Wyo. LEXIS 18 (Wyo. 2002).

Sanctions granted in favor of the wife on
appeal in the parties’ divorce action were
proper where there was no reasonable cause for
the husband’s appeal; pro se litigants were not
excused from the requirements set forth in
W.R.A.P. 7.01 and the issues deciphered from
the husband’s brief were not supported by the
record, cogent argument, or pertinent legal
authority. Welch v. Welch, 2003 WY 168, 81
P.3d 937, 2003 Wyo. LEXIS 205 (Wyo. 2003).

Sanctions were justified against pro se appel-
lant where substantive arguments on appeal
were difficult to identify and, when identifiable,
were frivolous, lacked cogence and, often, co-
herence, and citations to the record for factual
assertions largely referenced previous filings
which were not factual evidence in the record.
Osborn v. Kilts, 2006 WY 142, 145 P.3d 1264,
2006 Wyo. LEXIS 157 (Wyo. 2006).

When sanctions denied. — Sanctions un-
der this rule are not available when the appeal
challenges a discretionary ruling made by the
district court. Wood v. Wood, 964 P.2d 1259,
1998 Wyo. LEXIS 146 (Wyo. 1998).

Contention by the appellee landowners that
they should be awarded reasonable attorneys’
fees because there was no reasonable cause for
this appeal was improper since the appellant
landowners’ contention that the recitation of
acreage in the deed was significant was not
without merit. Henry v. Borushko, 2012 WY
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104, 281 P.3d 729, 2012 Wyo. LEXIS 110 (Wyo.
2012).

While portions of the mother’s brief lacked
citation to proper legal authority and cogent
argument, the supreme court could not certify
that she had no reasonable cause for her appeal
based on the record and authority she cited and
thus, the father was not entitled to attorney
fees. Snowden v. Jaure, 2021 WY 103, 495 P.3d
882, 2021 Wyo. LEXIS 112 (Wyo. 2021).

Denial of sanctions proper when cogent
argument presented. — Denial of bank’s re-
quest for appellate attorney fees and costs
when the bank prevailed on appeal was appro-
priate because the lender presented cogent ar-
gument in the lender’s appeal supported by
pertinent legal authority and adequately cited
to the record. Martin v. Sec. State Bank, 2021
WY 106, 496 P.3d 371, 2021 Wyo. LEXIS 115
(Wyo. 2021).

Denial of sanctions proper when cogent
argument presented.— Wife’s motion for at-
torney’s fees as a sanction for the husband’s
appeal was denied because the husband, al-
though unsuccessful, did present a cogent ar-
gument and cited pertinent legal authority in
support of his claims. Vernier v. Vernier, 2004
WY 77, 92 P.3d 825, 2004 Wyo. LEXIS 100
(Wyo. 2004).

Because appellants, although minimally, did
generally cite to the record and to some perti-
nent authority, the court refused to issue sanc-
tions against appellants pursuant to this sec-
tion. George v. Allen (In re Estate of George),
2003 WY 129, 77 P.3d 1219, 2003 Wyo. LEXIS
158 (Wyo. 2003).

Frivolous to claim that government’s
printing of paper money unconstitutional.
— The Governmental Claims Act did not confer
jurisdiction upon a district court to declare that
the United States government’s printing of pa-
per money was unconstitutional and that,
therefore, a worker’s compensation claimant
was entitled to be paid in gold or silver. Fur-
ther, such a claim was frivolous and there was
no reasonable cause for the appeal from its
dismissal, justifying an award of a fee of $100
as part of the costs. Skurdal v. State, 708 P.2d
1241, 1985 Wyo. LEXIS 601 (Wyo. 1985).

Appeal from a modification of a divorce
decree was without merit. — Accordingly, a
reasonable attorney’s fee and damages were
added as costs. Manners v. Manners, 706 P.2d
671, 1985 Wyo. LEXIS 633 (Wyo. 1985); Phifer
v. Phifer, 845 P.2d 384, 1993 Wyo. LEXIS 8
(Wyo. 1993).

Penalty and damages awarded to appel-
lees, as appellant’s arguments specious
and frivolous. — See Osborn v. Warner, 694
P.2d 730, 1985 Wyo. LEXIS 442 (Wyo. 1985).

Fees should not be awarded for appeal
of discretionary rulings. — Awards of fees
and damages under this rule are not appropri-
ate where a discretionary ruling of the district
court is questioned. Mulkey-Yelverton w.
Blevins, 884 P.2d 41, 1994 Wyo. LEXIS 136
(Wyo. 1994).
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No sanctions for appealing discretion-
ary rulings.— When a father appealed from a
trial court’s award of custody to the mother,
sanctions for frivolous appeal were not appro-
priate because the appeal was from a discre-
tionary ruling. Donnelly v. Donnelly, 2004 WY
72, 92 P.3d 298, 2004 Wyo. LEXIS 93 (Wyo.
2004).

Sanctions under this rule are not available
where the appeal challenges a discretionary
ruling of the district court. Hedrick v. Hedrick,
902 P.2d 723, 1995 Wyo. LEXIS 179 (Wyo.
1995).

Because sanctions under this rule are not
available when the appeal challenges a trial
court’s discretionary ruling, plaintiff’s request
for attorney fees was denied. Russell v. Russell,
948 P.2d 1351, 1997 Wyo. LEXIS 142 (Wyo.
1997).

Attorney fees awarded where there was no
just cause for appeal. Hamburg v. Heilbrun,
891 P.2d 85, 1995 Wyo. LEXIS 33 (Wyo. 1995),
reh’g denied, 1995 Wyo. LEXIS 42 (Wyo. Mar.
13, 1995).

Where a statement of the issues was omitted
from the ex-husband’s brief in violation of
W.R.A.P. 7.01(d), a sufficient record was not
provided to allow meaningful review of his
claim of error under W.R.A.P. 3.03, and he
failed to support his claim of error with perti-
nent legal authority or cogent argument, there
was no reasonable cause for appeal and sanc-
tions were proper under W.R.A.P. 10.05. Mon-
toya v. Montoya, 2005 WY 161, 125 P.3d 265,
2005 Wyo. LEXIS 192 (Wyo. 2005).

Fees and costs awarded. — Appellate
court awarded fees and costs to a collection
agency on an appeal by a law office where the
manner in which the office approached the case
from beginning to end resulted in unnecessary
legal expense, and its failure to investigate the
practice for payment of transcripts in federal
grazing appeals or to adequately present argu-
ment on the issue until late in the proceedings
was problematic. Budd-Falen Law Offices, P.C.
v. Rocky Mt. Recovery, Inc., 2005 WY 77, 114
P.3d 1284, 2005 Wyo. LEXIS 91 (Wyo. 2005),
reh’g denied, 2005 Wyo. LEXIS 110 (Wyo. Aug.
8, 2005).

Attorney fees awarded. — Where the evi-
dence showed that a party in a domestic case
appealed a contempt judgment for no reason
other than just a general complaint regarding
the application of the law to the individual case,
attorney’s fees and costs were awarded after an
affirmance was entered. GGV v. JLR, 2005 WY
14, 105 P.3d 474, 2005 Wyo. LEXIS 16 (Wyo.
2005).

Former spouse was entitled to an award of
attorney fees and costs incurred in responding
to their former partner’s appeals because their
partner failed to timely file two of their appeals,
to attach the required appendices to their no-
tice of appeal and their briefs were deficient as
they failed to include many record cites, cogent
argument, or the appropriate appendices.
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Golden v. Guion, 2016 WY 54, 375 P.3d 719,
2016 Wyo. LEXIS 58 (Wyo. 2016).

Request for fees and interest denied. —
Appellees’ request for fees and interest pursu-
ant to this rule was denied where the appeal
concerns a review of discretionary rulings. Ba-
con v. Carey Co., 669 P.2d 533, 1983 Wyo.
LEXIS 361 (Wyo. 1983).

A penalty and damages are inappropriate
under this section where a discretionary ruling
of the trial court is the subject of the appeal.
James S. Jackson Co. v. Meyer, 677 P.2d 835,
1984 Wyo. LEXIS 266 (Wyo. 1984).

Because the Supreme Court was unwilling to
certify that there was no reasonable cause for a
homeowner’s appeal of a judgment in favor of a
homeowners association, it declined to award
the association attorney fees and costs in de-
fending the appeal. Fix v. South Wilderness
Ranch Homeowners Ass’n, 2012 WY 96, 280
P.3d 527, 2012 Wyo. LEXIS 101 (Wyo. 2012).

Supreme Court denied a mother’s request for
her appellate attorney fees and costs because
the father’s arguments, while ultimately un-
persuasive, were supported by legal authority
and adequate citations to the record, and the
father’s briefs complied with the Supreme
Court’s procedural rules. Lemus v. Martinez,
2021 WY 66, 486 P.3d 1000, 2021 Wyo. LEXIS
74 (Wyo. 2021).

Request for costs denied. — Abuse of
discretion questions arise in innumerable situ-
ations; thus, standards for review of discretion-
ary exercise cannot readily be reduced to black-
letter principles. Therefore appellant had
reasonable cause for his appeal of district
court’s distribution of the parties’ property and
thus appellee’s request for costs was denied.
Bricker v. Bricker, 877 P.2d 747, 1994 Wyo.
LEXIS 84 (Wyo. 1994).

Defendant’s request for damages and costs
other than the costs associated with the repro-
duction of his brief was denied. Anderson v.
Anderson, 948 P.2d 1365, 1997 Wyo. LEXIS 152
(Wyo. 1997).

Reasonable cause to appeal summary
judgment. — Where the Supreme Court re-
verses the summary judgment in favor of de-
fendants on plaintiff’s claim for damages for
improper use of the easement, it is established
that plaintiff did have a reasonable cause to
appeal, at least with respect to that issue, and
the Supreme Court will not impose sanctions
pursuant to this rule. Curutchet v. Bordar-
rampe, 726 P.2d 500, 1986 Wyo. LEXIS 621
(Wyo. 1986).

On appeal of a summary judgment in an
action to set aside a foreclosure sale in which
the property owner challenged its failure to
receive written notice of the foreclosure, the
request for attorneys’ fees made by the assignee
of the mortgage was denied; there was no basis
to conclude that the property owner conceded
the issues or that there was no reasonable
cause for the appeal. ORO Mgmt., LLC v. R.C.
Mineral & Rock, LLC, 2013 WY 77, 304 P.3d
925, 2013 Wyo. LEXIS 81 (Wyo. 2013).
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District court’s decision was reviewable
under an abuse-of-discretion standard. —
The appellant had reasonable cause for this
appeal and, therefore, the appellee’s request for
damages and costs, other than the cost of re-
producing and typewriting his brief, was de-
nied. JWR v. RG, 716 P.2d 984 (Wyo. 1986).

Sanctions not justified. — Award of attor-
ney fees and damages as appellate sanctions
was not warranted where, although the appel-
lant ultimately failed to win the appeal, his
legal arguments were presented cogently and
in good faith, and there was adequate legal
support to warrant bringing the appeal. Smith
v. Brito, 2007 WY 191, 173 P.3d 351, 2007 Wyo.
LEXIS 203 (Wyo. 2007).

Appellant’s arguments were neither spe-
cious nor frivolous, but appear to have been
made in good faith. Attorney fees and damages
were therefor not added as costs. Mayflower
Restaurant Co. v. Griego, 741 P.2d 1106, 1987
Wyo. LEXIS 493 (Wyo. 1987).

Reasonable grounds for appeal. — See
Andrau v. Michigan Wisconsin Pipe Line Co.,
712 P.2d 372, 1986 Wyo. LEXIS 452 (Wyo.
1986).

Where court had not expressly rejected the
torts of civil conspiracy or prima facie tort as
actionable for employment terminations, it de-
clined to certify that there was no reasonable
cause for appeal of summary judgment denying
plaintiff relief based on these theories of recov-
ery. Townsend v. Living Ctrs. Rocky Mt., 947
P.2d 1297, 1997 Wyo. LEXIS 137 (Wyo. 1997).

Former husband was entitled to reasonable
costs and attorney’s fees under this rule on
appeal of a divorce decree, as there was no
transcript of the district court proceedings to
show the wife had reasonable cause to bring the
appeal. Golden v. Guion, 2013 WY 45, 299 P.3d
95, 2013 Wyo. LEXIS 48 (Wyo. 2013).

Appeal of injunction, without cogent au-
thority, frivolous. — Where the appellant
appealed the issuance of a permanent injunc-
tion which permitted the appellee to build a
fence along the parties’ adjoining property line
and which prohibited the appellant from inter-
fering with the building of that fence, the
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appellant’s appeal was frivolous and there was
no reasonable cause for appeal; attorney’s fees
and costs pursuant to this rule were awarded,
since the appellant provided little or no cogent
authority to support his claims before the court,
and he provided the court with no record for
review. Osborn v. Pine Mountain Ranch, 766
P.2d 1165, 1989 Wyo. LEXIS 1 (Wyo. 1989).

Failure to provide transcript to refute
damages award. — Where in an appeal of a
contract dispute, in the record on appeal, the
contractor failed to provide a transcript from
the damages phase of the trial, or some alter-
native substitute for the transcript, such as a
statement of evidence or proceedings, there was
nothing in the record to refute the district
court’s finding on damages, and thus the Wyo-
ming supreme court affirmed the award of
damages and held the homeowner was entitled
to costs and attorney’s fees on appeal. However,
the homeowner was not entitled to damages on
appeal because the award of costs and attorney
fees fully vindicated the supreme court’s inter-
est in enforcing the rules of appellate proce-
dure. Chancler v. Meredith, 2004 WY 27, 86
P.3d 841, 2004 Wyo. LEXIS 33 (Wyo. 2004).

Failure to provide proper record in ap-
peal containing alleged abuse of discre-
tion results in an award of costs, attorney’s fees
and a penalty. Stadtfeld v. Stadtfeld, 920 P.2d
662, 1996 Wyo. LEXIS 103 (Wyo. 1996).

Brief not so inadequate as to warrant
sanctions. — Although the state supreme
court found it necessary to dismiss an appeal
filed by an estate’s representative because the
order from which the appeal was taken was not
a final order that would give the state supreme
court jurisdiction, the estate representative’s
brief was not so lacking in cogent argument or
pertinent authority that it constituted the rare
circumstance where sanctions were appropri-
ate, and, thus, the imposition of sanctions was
not warranted. Estate of McLean v. Benson,
2003 WY 78, 71 P.3d 750, 2003 Wyo. LEXIS 98
(Wyo. 2003).

Law reviews. — Tyler J. Garrett, Anatomy
of a Wyoming Appeal: A Practitioner’s Guide for
Civil Cases, 16 Wyo. L. Rev. 139 (2016).

Rule 10.06. Time for Filing Costs and Fees.

Any motions for costs or fees shall be filed with the court within 15 days after
the final written opinion or order is filed. For good cause, or absent objection,
the court may extend the time prescribed by this rule.

History:
Amended May 31, 2023, effective August 1,
2023.

Rule 10.07. In Forma Pauperis [Repealed].

Repealed April 6, 2015, effective July 1, 2015.
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11.
CERTIFICATION OF QUESTIONS OF LAW

Rule 11.01. Generally.

The supreme court may answer questions of law certified to it by a federal
court, the chancery court, or a state district court, and a district court may
answer questions of law certified to it by a circuit court, municipal court or an
administrative agency, if there is involved in any proceeding before the
certifying court or agency a question of law which may be determinative of the
cause then pending in the certifying court or agency and concerning which it
appears there is no controlling precedent in the decisions of the supreme court.
Any decision rendered by a district court under this section may be reviewed
by the supreme court only through the provisions for writ of review, Rule 13.

History:

Amended May 4, 2001, effective September 1,
2001; amended December 2, 2002, effective
January 6, 2003; amended October 12, 2021,
effective January 1, 2022.

Source. — New; Colorado Appellate Rule
21.1(a) (as amended).

The 2002 amendment deleted “justice of
the peace court.”

In matter of certified question from
United States District Court, District of

Miscellaneous. — Where a patient asserted
an informed consent claim based on allegations
that a doctor lied to the patient before laparo-
scopic surgery, and the parties disputed
whether Wyoming would extend the informed
consent doctrine to the circumstances of the
case, the court did not sua sponte ask the
Wyoming Supreme Court to resolve this “un-
settled and dispositive” issue of state law, be-
cause neither party requested -certification.
Willis v. Bender, 596 F.3d 1244, 2010 U.S. App.
LEXIS 4531 (10th Cir. Wyo. 2010).

Wyoming, see Hanchey v. Steighner, 549 P.2d
1310 (Wyo. 1976).

Rule 11.02. Method of Invoking.

Rule 11 may be invoked upon the motion of the court or of any party to the
cause.

Source. — New; Colorado Appellate Rule
21.1(b).

Rule 11.03. Contents of Certification Order.
A certification order shall set forth:

(a) The questions of law to be answered;

(b) A statement of all facts relevant to the questions certified;

(¢) The nature of the controversy in which the questions arose; and

(d) A designation of the party or parties who will be the appellant(s), i.e.
the party holding the affirmative, in the appellate court.

Source. — Colorado Appellate Rule 21.1(c).

Rule 11.04. Preparation of Certification Order.

(a) The certification order shall be prepared by the certifying court or
agency, signed by the judge presiding at the hearing or a designated individual
for the agency, and forwarded to the reviewing court by the clerk of the
certifying court or the designated individual for the agency under the official
seal of the court or agency along with the appropriate docket fee. The reviewing
court may require the original or copies of all, or of any portion of the record
before the certifying court, to be filed under the certification order, if, in the
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opinion of the reviewing court, the record or any portion may be necessary in
answering the questions.

(b) The reviewing court shall accept or reject a certified question within 30
days of docketing the certification order. A request for certification is deemed
denied if not granted within 30 days of filing in the reviewing court. If the
reviewing court rejects the question, the case will be closed and no request for
reconsideration will be allowed.

History:
Amended April 6, 2015, effective July 1, 2015.

Source. — Colorado Appellate Rule 21.1(d).

Rule 11.05. Costs.

(a) Fees and costs shall be the same as in civil appeals docketed before the
reviewing court. Payment of the docketing fee shall be borne by the party
seeking certification. If both parties seek certification, then the parties shall
each pay one-half of the docketing fee. In any other circumstances, fees and
costs shall be paid as directed by the certifying court in its order of certifica-
tion.

(b) No fees shall be collected in questions certified in criminal cases properly
filed with the appellate court.

History:
Amended April 6, 2015, effective July 1, 2015.

Source. — Colorado Appellate Rule 21.1(e).

Rule 11.06. Briefs and Argument.

Upon the agreement of the reviewing court to answer the certified questions,
notice shall be given to all parties. The question(s) to be answered may be
altered by the reviewing court. The appellant shall file a brief within 45 days
from service of the order agreeing to answer questions and the appellee shall
file a brief within 45 days from service of appellant’s brief. Briefs must be in the
manner and form of briefs as provided in Rules 1.01 and 7, and oral arguments

shall be as provided in Rule 8.

History:
Amended April 6, 2015, effective July 1, 2015.

Rule 11.07. Opinion [Repealed].

Source. — Colorado Appellate Rule 21.1(f).

Repealed April 6, 2015, effective July 1, 2015.

12.
JUDICIAL REVIEW OF ADMINISTRATIVE ACTION

Rule governs procedural aspect of re-
view. — With limited exceptions, this rule
governs the procedural aspect of review of ad-
ministrative actions, and such review is to be
accomplished in accordance with the Wyoming
Administrative Procedure Act. Board of County
Comm’rs v. Teton County Youth Servs., 652 P.2d
400, 1982 Wyo. LEXIS 393 (Wyo. 1982).

Rule is exclusive means of seeking judi-
cial review of final administrative action.
— Department of Revenue & Taxation w.
Casper Legion Baseball Club, 767 P.2d 608,
1989 Wyo. LEXIS 12 (Wyo. 1989).

Substantial evidence must support ad-
ministrative decision. — Courts will not sub-
stitute their judgment for that of a particular
board or commission, but its decision must be
supported by substantial evidence or there is
an error of law. Sage Club v. Employment Sec.
Comm’n, 601 P.2d 1306, 1979 Wyo. LEXIS 479
(Wyo. 1979).

Authority of administrative agencies. —
Administrative agencies have no authority to
determine the constitutionality of a statute and
on appeal of agency action, neither the district
court nor the Wyoming Supreme Court has
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jurisdiction to consider such an issue; however,
the right to pursue the constitutionality of the
statute under which the agency acted is pre-
served in WR.A.P. 12.12, via a declaratory
judgment action. Thus, declaratory judgment
was the proper course of action for the em-
ployee, an illegal alien who was denied benefits,
and who challenged the constitutionality of
Wyo. Stat. Ann. § 27-14-102(a)(vii). Torres v.
State ex rel. Wyo. Workers’ Safety & Comp.
Div., 2004 WY 92, 95 P.3d 794, 2004 Wyo.
LEXIS 119 (Wyo. 2004).

“Substantial evidence” means such rel-
evant evidence as reasonable mind might ac-
cept as adequate to support conclusion. Sage
Club v. Employment Sec. Comm’n, 601 P.2d
1306, 1979 Wyo. LEXIS 479 (Wyo. 1979).

Failure to exhaust administrative rem-
edies. — Under Wyo. Stat. Ann. § 16-3-114(a)
and W.R.A.P. 12, where appellant’s social work
license renewal was denied because it was a
day late, and he later applied for re-licensure,
appellant was not entitled to judicial review of
the original denial because the application for
re-licensure was a separate application, and
appellant had not exhausted administrative
remedies in response to the original denial. In
re Licensure of Jerry Penny v. State ex rel. Wyo.
Mental Health Professions Licensing Bd., 2005
WY 117, 120 P.3d 152, 2005 Wyo. LEXIS 142
(Wyo. 2005).

Agency proper forum for challenging
tax assessment. — A taxpayer was required to
exhaust administrative remedies before bring-
ing a declaratory judgment action; a constitu-
tionally-established and statutorily-directed
agency was the proper forum for an initial
review of a challenge to a tax assessment.
Union Pac. Resources Co. v. State, 839 P.2d 356,
1992 Wyo. LEXIS 135 (Wyo. 1992).

Court without jurisdiction to decide
compensatory taking action. — The legisla-
ture has charged the Environmental Quality
Council with the responsibility for approving or
denying applications for mining permits and
until its determination has been rendered, the
courts do not have jurisdiction under § 35-11-
1001(b) to make a decision on a compensatory
taking action or entertain an appeal from the
denial of an application for a permit under
§ 16-3-114 and this rule. Rissler & McMurry
Co. v. State, 917 P.2d 1157, 1996 Wyo. LEXIS 87
(Wyo. 1996), reh’g denied, 1996 Wyo. LEXIS
109 (Wyo. July 16, 1996), cert. denied, 519 U.S.
1091, 117 S. Ct. 765, 136 L. Ed. 2d 712, 1997
U.S. LEXIS 532 (U.S. 1997).

Standing of county assessor. — County
assessor lacked standing to appeal decision of
State Board of Equalization under the Wyo-
ming Administrative Procedure Act, as defini-
tion of “person” under § 16-3-101 excludes
agencies, and county assessor is county officer
under § 18-3-102. Rule 12 of the Wyoming
Rules of Appellate Procedure provides the same
rights as the Wyoming Administrative Proce-
dure Act, and therefore cannot be the basis for
the county assessor’s standing to appeal a de-
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cision of the State Board of Equalization.
Brandt v. TCI Cablevision, 873 P.2d 595, 1994
Wyo. LEXIS 51 (Wyo. 1994).

Commission’s final decision to be re-
viewed by district court. — The employment
security commission’s final decision is the deci-
sion to be reviewed by the district court under
this rule, not those decisions which were made
at intermediate stages in the process. Wyoming
Dep’t of Employment, Div. of Unemployment
Ins. v. Risser & McMurry Co., 837 P.2d 686,
1992 Wyo. LEXIS 132 (Wyo. 1992).

Unemployment Insurance Commission
is final authority. — The Unemployment In-
surance Commission is the final agency adjudi-
cating authority; the Commission’s final deci-
sion is the decision to be reviewed by the
district court under this rule, not those deci-
sions which were made at intermediate stages
in the process. City of Casper v. Wyoming Dep’t
of Employment, Unemployment Ins. Div., 851
P.2d 1, 1993 Wyo. LEXIS 77 (Wyo. 1993).

Failure to join necessary party not juris-
dictional defect. — The appellant’s failure to
name, join or serve the appellee in an initial
petition for review of a decision by the Depart-
ment of Employment, Employment Services
Division denying unemployment benefits was
not a jurisdictional defect requiring dismissal
of the petition for review and any procedural
defect in the petition for review was remedied
when the appellant, without unnecessary delay,
served the appellee with a copy of the petition
for review. Bridge v. Department of Employ-
ment, 896 P.2d 759, 1995 Wyo. LEXIS 88 (Wyo.
1995).

Appeal challenging jurisdiction of in-
dustrial siting council. — By rule, the indus-
trial siting council (ISC) has created a proce-
dure apart from the permit process by which its
jurisdiction over the construction of an indus-
trial facility may be challenged. Under it, the
ISC jurisdiction may be challenged by filing an
application for a certificate of insufficient juris-
diction. The district court has jurisdiction to
entertain an appeal from the denial by the ISC
of a certificate of insufficient jurisdiction. In-
dustrial Sitting Council v. Chicago & N. W.
Transp. Co., 660 P.2d 776, 1983 Wyo. LEXIS
292 (Wyo. 1983).

School teacher unlawfully discharged
after administrative action may seek dam-
ages for his discharge in a state court proceed-
ing. Spiegel v. School Dist., 600 F.2d 264, 1979
U.S. App. LEXIS 14003 (10th Cir. Wyo. 1979),
overruled in part, Garcia v. Wilson, 731 F.2d
640, 1984 U.S. App. LEXIS 24023 (10th Cir.
N.M. 1984).

Review of certified case. — Wyoming Pub-
lic Service Commission’s order granting oil
company’s request to abandon its oil-gathering
facilities was affirmed where the order was
appropriately based upon the consideration of
the public good, convenience, and necessity and
was supported by substantial evidence. Sinclair
Oil Corp. v. Wyo. PSC, 2003 WY 22, 63 P.3d 887,
2003 Wyo. LEXIS 24 (Wyo. 2003).
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Law reviews. — For article, “Industrial
Siting Legislation: The Wyoming Industrial De-
velopment Information and Siting Act — Ad-
vance or Retreat?” see XI Land & Water L. Rev.
27 (1976).

For article, “Administrative Law, Wyoming
Style,” see XVIII Land & Water L. Rev. 223
(1983).

For comment, “Education for Handicapped
Children in Wyoming: What Constitutes a Free

Rule 12.01. Generally.
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Appropriate Public Education and Other Ad-
ministrative Hurdles,” see XIX Land & Water
L. Rev. 225 (1984).

Tyler J. Garrett, Anatomy of a Wyoming
Appeal: A Practitioner’s Guide for Civil Cases,
16 Wyo. L. Rev. 139 (2016).

For article, “Administrative Law: Rulemak-
ing and Contested Case Practice in Wyoming,”
see XXXI Land & Water L. Rev. 685 (1996).

To the extent judicial review of administrative action by a district court is
available, any person aggrieved or adversely affected in fact by a final decision
of an agency in a contested case, or who is aggrieved or adversely affected in
fact by any other agency action or inaction, or who is adversely affected in fact
by a rule adopted by that agency, may obtain such review as provided in this
rule. All appeals from administrative agencies shall be governed by these

rules.

Source. — Former Rule 72.1(a), W.R.C.P.
(See notes following Rule 12.12.)

Letter from state agency not final
agency action. — Letter from state agency
advising an employee that it was denying his
petition for a grievance committee to consider
his request for a salary increase did not consti-
tute a final agency action within the meaning of
Wyo. R. App. P. 12.01 and 12.04 because the
state personnel rules did not indicate that such
a letter could constitute a final decision on a
request for a salary increase. Douglass v. Wyo.
DOT, 2008 WY 77, 187 P.3d 850, 2008 Wyo.
LEXIS 80 (Wyo. 2008).

Email from supervisor not final agency
action. — E-mail from supervisor addressing
employee’s grievance indicating that the state
agency had determined that the employee was
not entitled to a salary increase but also indi-
cating that the supervisor would continue to
look into the matter did not constitute a final
agency action within the meaning of Wyo. R.
App. P. 12.01 and 12.04. Douglass v. Wyo. DOT,
2008 WY 77, 187 P.3d 850, 2008 Wyo. LEXIS 80
(Wyo. 2008).

Seizure of cigarettes is agency action
which is subject to judicial review. — Stag-
ner v. Wyoming State Tax Comm’n, 642 P.2d
1296, 1982 Wyo. LEXIS 322 (Wyo. 1982).

As is administrative adjudication of wa-
ter right. — An appeal from a part of an order
of the board of control which adjudicated a
water right was an appeal of an “administra-
tive action.” In re Declaration of Abandonment
of Wolfley Appropriation, 695 P.2d 159, 1985
Wyo. LEXIS 444 (Wyo. 1985).

As is tax commission’s refusal to rein-
state driving license. — Following the sus-
pension of a driving license, the driver did not
appeal the suspension order, but later made a
reinstatement request to the motor vehicle di-
vision, which was referred to the attorney gen-
eral’s office, which denied the request. The
driver then attempted to appeal to the tax

commission, which refused to act. This consti-
tuted the “other agency action or inaction”
specified in § 16-3-114(a) and in this rule, and
the district court had jurisdiction over a peti-
tion to review filed within 30 days of the tax
commission’s letter of refusal. State v. Kraus,
706 P.2d 1130, 1985 Wyo. LEXIS 573 (Wyo.
1985).

Aggrieved or adversely affected. — Court
dismissed one of the taxpayer’s consolidated
appeals of the ad valorem personal property tax
assessments on its coal mines for lack of juris-
diction because that the State Board of Equal-
ization had remanded the case to the County
Board of Equalization; therefore the taxpayer
was the prevailing party and was not adversely
affected or “aggrieved” as provided under this
rule. Even if the taxpayer’s appeal from the
State Board of Equalization to the district court
was authorized, the district court’s order re-
manding the matter to the County Board was
not appealable under Wyo. R. App. P. 1.05
because it did not finally conclude the matter.
Thunder Basin Coal Co. v. Campbell County,
2006 WY 44, 132 P.3d 801, 2006 Wyo. LEXIS 47
(Wyo. 2006).

Petition for mandamus improper. —
Where attorney filed his petition for mandamus
almost 90 days after client requested a hearing
and no response from the division was received,
the amount of time was “reasonable”; however,
the appropriate remedy was to file a petition for
review of agency inaction, and where there was
an adequate remedy at law, an action for man-
damus was improper. Harris v. Schuetz, 948
P.2d 907, 1997 Wyo. LEXIS 147 (Wyo. 1997).

Public service commission’s order re-
taining matter of refunds for further ac-
tion was not a final decision for purposes of
judicial review, where the language of the order
indicated that the commission was unsure
whether a refund would be necessary. MGTC,
Inc. v. Public Serv. Comm’n, 735 P.2d 103, 1987
Wyo. LEXIS 433 (Wyo. 1987).



Rule 12.02

Applicability of other rules. — District
court’s dismissal of an appeal from an admin-
istrative ruling denying unemployment ben-
efits could not be challenged through a motion
for relief under Wyo. R. Civ. P. 60, even if
considered as an application for rehearing un-
der Wyo. R. App. P. 9.07 or a petition for
reinstatement under Wyo. R. App. P. 15. The
above rules did not apply, in light of the absence
of anything in this rule and the scope of the civil
rules as defined in Wyo. R. Civ. P. 1 to indicate
that other civil or appellate rules might extend
to agency appeals. Libretti v. State (In re
United States Currency Totaling $7,209.00),
2012 WY 75, 278 P.3d 234, 2012 Wyo. LEXIS 79
(Wyo. 2012).

Attorney fees denied. — Attorney fees
were denied where attorney did not provide

Rule 12.02. Definitions.

As used in Rule 12, the words “agency”,
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argument or authority as to why he should be
entitled to attorney’s fees, he did not comply
with the workers’ compensation statutes, and
his appeal violated numerous rules of appellate
procedure. Harris v. Schuetz, 948 P.2d 907,
1997 Wyo. LEXIS 147 (Wyo. 1997).

Trial court engaged in proper review. —
In an unemployment compensation matter, the
employee’s argument that the trial court erro-
neously reviewed the Wyoming Department of
Employment, Unemployment Insurance Com-
mission’s decision on appeal instead of a hear-
ing examiner’s decision was contrary to the
rule; the trial court was not at liberty to review
the decision made by the hearing examiner.
Koch v. Dep’t of Empl., 2013 WY 12, 294 P.3d
888, 2013 Wyo. LEXIS 15 (Wyo. 2013).

»” o« ” &« K

contested case”, “party”, “person”

and “rule” (when referring to an agency or administrative rule), shall have the
meanings set forth in Wyo. Stat. 16-3-101, provided, that “agency” shall not
mean a sheriff, clerk of court, district court commissioner, master, referee,
receiver, appraiser, executor, administrator, guardian, commissioner ap-
pointed by a court, or any other officer of a court or officer appointed by a court,

the governing body of a city or town, or the state legislature.

Source. — Former Rule 72.1(b), W.R.C.P.
(See notes following Rule 12.12.)

Purpose of this rule is to restrict review
of judicial functions. — This rule did not
deprive supreme court of subject matter juris-
diction to review discharge of deputy sheriff,
because actions undertaken in an administra-
tive role or accomplishing an executive func-
tion, such as personnel decisions and equip-
ment purchases, remain subject to review

process designed for administrative agencies.
Fisch v. Allsop, 4 P.3d 204, 2000 Wyo. LEXIS 94
(Wyo. 2000).

Board of control is an “administrative
agency” and appeals therefrom are governed
by Rule 12. This is true regardless of whether
the board’s decision is characterized as admin-
istrative or “quasi-judicial.” In re Declaration of
Abandonment of Wolfley Appropriation, 695
P.2d 159, 1985 Wyo. LEXIS 444 (Wyo. 1985).

Rule 12.03. Institution of Proceedings.

(a) The proceedings for judicial review under Rule 12 shall be instituted by
filing a petition for review in the district court having venue. No other pleading
shall be necessary, either by petitioner or by the agency or by any other party.
No summons shall be necessary. The petition shall conform to the require-
ments set forth in Rule 12.06.

(b) Copies of the petition shall be served upon the agency and all parties in
accordance with Rule 5, Wyo. R. Civ. P.

History:

Amended May 4, 1999, effective October 1,
1999; amended May 4, 2001, effective Septem-
ber 1, 2001; amended April 6, 2015, effective
July 1, 2015.

Source. — Former Rule 72.1(c), W.R.C.P.
(See notes following Rule 12.12.)

Purpose of Wyoming Administrative
Procedure Act is to provide uniform proce-

Comment. — The change is to remind peti-
tioners that all parties should be served with
the petition.

dures to be followed in the adoption of agency
rules and in conducting contested hearings and
to set out the means by which a final agency
determination may be appealed to the courts
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for review. Sage Club v. Employment Sec.
Comm’n, 601 P.2d 1306, 1979 Wyo. LEXIS 479
(Wyo. 1979).

Review of employment security commis-
sion determinations. — The proceedings for
judicial review of final determinations made by
the employment security commission are gov-
erned by the Wyoming Administrative Proce-
dure Act and this rule. Sage Club v. Employ-
ment Sec. Comm’n, 601 P.2d 1306, 1979 Wyo.
LEXIS 479 (Wyo. 1979).

Review of police officer’s disciplinary
suspension. — The district court has jurisdic-
tion to review the disciplinary suspension of a
police officer where the police department civil
service commission’s rules and regulations pro-
vide that an officer may petition the commis-
sion for a hearing upon discharge, or reduction
of classification or compensation, the commis-

Rule 12.04

sion grants a hearing to the officer as though he
has been reduced in compensation, and the
rules then provide that the contested-case pro-
ceedings of the Wyoming Administrative Proce-
dure Act must be following. Keslar v. Police
Civil Serv. Comm’n, 665 P.2d 937, 1983 Wyo.
LEXIS 342 (Wyo. 1983).

Law reviews. — For article, “Administra-
tive Law, Wyoming Style,” see XVIII Land &
Water L. Rev. 223 (1983).

For comment, “Education for Handicapped
Children in Wyoming: What Constitutes a Free
Appropriate Public Education and Other Ad-
ministrative Hurdles,” see XIX Land & Water
L. Rev. 225 (1984).

For article, “A Critical Look at Wyoming
Water Law,” see XXIV Land & Water L. Rev.
307 (1989).

Rule 12.04. Time for Filing Petition; Cross-Petitions for Review; Or-
dering Transcript.

(a) In a contested case, or in an uncontested case, even where a statute
allows a different time limit on appeal, the petition for review shall be filed
within 30 days after service upon all parties of the final decision of the agency
or denial of the petition for a rehearing, or, if a rehearing is held, within 30
days after service upon all parties of the decision.

(b) Upon a showing of excusable neglect the district court may extend the
time for filing the petition for review for no more than 30 days from the
expiration of the original time prescribed in paragraph (a).

(¢) If a timely petition for review is filed by any party, any other party may
file a cross-petition for review within 15 days of the date on which the first
petition for review was filed. A cross-petition for review shall conform to the
requirements set forth in Rule 12.06.

(d) Concurrently with the filing of a petition for review, or a cross-petition
for review, the party so filing shall order and arrange for the payment for a
transcript of the testimony necessary for the appeal. Written evidence disclos-
ing the portions of the transcript ordered and compliance with this paragraph
shall be served upon the agency and all parties as provided in Rule 5, Wyo. R.

Civ. P.

History:

Amended May 4, 1999, effective October 1,
1999; amended May 4, 2001, effective Septem-
ber 1, 2001; amended April 6, 2015, effective
July 1, 2015.

Source. — Former Rule 72.1(d), W.R.C.P.
(See notes following Rule 12.12.)

Timely filing of petition for review is
mandatory and jurisdictional. — Depart-
ment of Revenue & Taxation v. Irvine, 589 P.2d
1295, 1979 Wyo. LEXIS 358 (Wyo. 1979).

Time period for filing appeal is mea-
sured from date of mailing rather than the
date of receipt. Sellers v. Employment Sec.
Comm’n, 760 P.2d 394, 1988 Wyo. LEXIS 111
(Wyo. 1988).

After appellees were granted a private road

Comment. — The change is to give parties
time to file a cross-petition, rather than being
forced to file a petition on the deadline whether
or not other parties have filed a petition for
review.

across appellant’s property, appellant’s petition
for review was timely under Wyo. R. App. P.
12.04(a) because the petition was filed 30 days
after the date copies of the order were mailed to
the parties. Goodman v. Voss, 2011 WY 33, 248
P.3d 1120, 2011 Wyo. LEXIS 35 (Wyo. 2011).
Review of agency actions. — Where the
lawsuit was actually a request for review of an
agency action and, as such, was not timely filed
within 30 days after notice of the final agency
decision, the district court properly dismissed
the action for lack of subject matter jurisdic-
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tion. Sheridan Retirement Partners v. City of
Sheridan, 950 P.2d 554, 1997 Wyo. LEXIS 153
(Wyo. 1997).

When the decision of a board of county com-
missioners to approve a developer’s plan to
develop combined real estate parcels was re-
viewed, a prior minor boundary adjustment
and zoning map amendment were not reviewed
because review was not timely sought under
this rule. Wilson Advisory Comm. v. Bd. of
County Comm’r, 2012 WY 163, 292 P.3d 855,
2012 Wyo. LEXIS 171 (Wyo. 2012).

Rule has superseded all statutory time
provisions relating to appeals from ad-
ministrative action. — In re Declaration of
Abandonment of Wolfley Appropriation, 695
P.2d 159, 1985 Wyo. LEXIS 444 (Wyo. 1985).

Thirty-day limit not tolled by rehearing
denial. — An application for rehearing to the
zoning board of adjustment must be taken in
time to allow for a petition for review within 30
days after final action by the board denying a
variance. Failure to grant a rehearing does not
toll the 30-day limit. Jackson Paint & Glass v.
Jackson Bd. of Adjustment, 811 P.2d 293, 1991
Wyo. LEXIS 85 (Wyo. 1991).

When agency renders second decision
full appeal period runs from second deci-
sion, and an appealing party need not go back
and calculate the days expended between the
first decision and the date on which rehearing
was granted to determine how many days he
has left to appeal after the second decision. Big
Horn County Comm’rs v. Hinckley, 593 P.2d
573, 1979 Wyo. LEXIS 399 (Wyo. 1979).

Challenge to decision of state board of
control regarding water rights untimely.
— Petition to intervene brought by irrigators to
adjudicate water rights was properly dismissed
by the district court, pursuant to Rule 12(b)(6),
W.R.C.P, as the matter was barred by res
judicata and the petition was untimely. The
disputed reservoir certificates were originally
adjudicated in 1963. In re General Adjudication
of All Rights to use Water in the Big Horn River
System, 2004 WY 21, 85 P.3d 981, 2004 Wyo.
LEXIS 28 (Wyo. 2004).

Employment Security Commission lacks
authority to reconsider its own ruling in
contested case when that ruling was made by
the full commission at the final stage of intra-
agency review, unless the grounds for reconsid-
eration listed in § 27-3-402(c) are present. De-
cisions of the full commission sitting as an
appellate tribunal are final unless a judicial
appeal is taken to the district court by an
unsuccessful party. Hupp v. Employment Sec.
Comm’n, 715 P.2d 223, 1986 Wyo. LEXIS 500
(Wyo. 1986).

Letter from state agency not final ac-
tion. — Letter from state agency advising an
employee that it was denying his petition for a
grievance committee to consider his request for
a salary increase did not constitute a final
agency action within the meaning of Wyo. R.
App. P. 12.01 and 12.04 because the state
personnel rules did not indicating that such a
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letter could constitute a final decision on a
request for a salary increase. Douglass v. Wyo.
DOT, 2008 WY 77, 187 P.3d 850, 2008 Wyo.
LEXIS 80 (Wyo. 2008).

Email from supervisor not final action.
— E-mail from supervisor addressing employ-
ee’s grievance indicating that the state agency
had determined that the employee was not
entitled to a salary increase but also indicating
that the supervisor would continue to look into
the matter did not constitute a final agency
action within the meaning of Wyo. R. App. P.
12.01 and 12.04. Douglass v. Wyo. DOT, 2008
WY 77, 187 P.3d 850, 2008 Wyo. LEXIS 80
(Wyo. 2008).

When driver’s license suspension be-
comes final. — Although the petitioner was
present at the administrative hearing and was
verbally notified that his driver’s license was
suspended, his license was not suspended and
the agency decision was not final until the order
of denial was signed and made a matter of
record two days later. Department of Revenue
& Taxation v. Irvine, 589 P.2d 1295, 1979 Wyo.
LEXIS 358 (Wyo. 1979).

Notice that state lease terminated con-
sidered final decision. — A notice informing
a lessee of the termination of her state oil and
gas lease was considered a final decision of an
agency which was ripe for judicial review. Sub-
sequent correspondence between the attorney
general’s office and the lessee’s attorney, which
sought to clarify the finality of the agency’s
action, had no bearing on the finality and did
not serve to toll the 30-day period of time in
which to file a petition for review. Scanlon v.
Schrinar, 759 P.2d 1243, 1988 Wyo. LEXIS 105
(Wyo. 1988), reh’g denied, 1988 Wyo. LEXIS
137 (Wyo. Sept. 20, 1988), cert. denied, 489 U.S.
1016, 109 S. Ct. 1131, 103 L. Ed. 2d 193, 1989
U.S. LEXIS 976 (U.S. 1989).

Zoning board order denying challeng-
er’s petition for rehearing was not appeal-
able final order since the board lacked au-
thority to rehear its original decision, which
granted a use permit. Further, the filing of the
petition for rehearing did not toll the running of
the time period for filing a notice of appeal of
final agency action under this rule. Rosen-
berger v. Casper Bd. of Adjustment, 765 P.2d
367, 1988 Wyo. LEXIS 176 (Wyo. 1988).

Verbal and written notice constitute
proper notification. — Where there was a
verbal notice which was followed up with a
written notice, the petitioner received due and
proper notification of the suspension of his
driver’s license. Department of Revenue &
Taxation v. Irvine, 589 P.2d 1295, 1979 Wyo.
LEXIS 358 (Wyo. 1979).

Late appeal excused by mistaken belief.
— Where appellee justifiably, but wrongly, be-
lieved that a challenge to the necessity of a road
was a condition precedent to a hearing on the
elements of adverse possession, he should not
be penalized for a late appeal, and the case
should be remanded to the district court for
entry of an order directing the county board to
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provide a hearing in accordance with § 24-1-
101. Big Horn County Comm’rs v. Hinckley, 593
P.2d 573, 1979 Wyo. LEXIS 399 (Wyo. 1979).
Under an exception to the Feres doctrine,
Wyoming’s Air National Guard and its adjutant
general faced possible liability for terminating
an officer without following all prescribed
statutory procedures; state courts lacked sub-
ject matter jurisdiction, however, because of the
officer’s failure to timely seek review of the
decision of the National Guard, since the Guard
was, to at least some extent, a state agency.
Nyberg v. State Military Dep’t, 2003 WY 43, 65
P.3d 1241, 2003 Wyo. LEXIS 53 (Wyo. 2003).
Failure to provide adequate record. —
When the mother filed a second motion to
modify child custody just nine days after the

Rule 12.05. Stay of Enforcement.

Rule 12.06

first motion to modify custody was decided, the
district court dismissed the second motion on
the basis of res judicata; because the record on
appeal submitted under this rule did not in-
clude a transcript or statement of the evidence
presented at the hearing, the Supreme Court of
Wyoming accepted the district court’s conclu-
sion that the issues the mother presented in
her second motion were identical to those de-
cided by the first order. Goodman v. Voss, 2011
WY 33, 248 P.3d 1120, 2011 Wyo. LEXIS 35
(Wyo. 2011).

Law reviews. — For comment, “Education
for Handicapped Children in Wyoming: What
Constitutes a Free Appropriate Public Educa-
tion and Other Administrative Hurdles,” see
XIX Land & Water L. Rev. 225 (1984).

Filing of the petition does not itself stay enforcement of the agency decision.
The reviewing court may order a stay upon appropriate terms. If the stay
involves an order preventing an agency or another party from committing or
continuing an act or course of action, the provisions of Rule 65, Wyo. R. Civ. P,,

relating to injunctions shall apply.

Source. — Former Rule 72.1(e), W.R.C.P.
(See notes following Rule 12.12.)

Rule 12.06. Requirements of Petition.

The petition for review shall not exceed five pages in length, excluding
appendix, and shall be in the format described in Rule 7.05(b). The petition for

review shall include:

(a) A concise statement showing jurisdiction and venue;

(b) The specific issues of law addressed to the district court for review;

(c) For petitions in contested cases, a list of all persons or agencies
formally identified as parties, as defined in W.S. 16-3-101(b)(vi); in all other
cases, a person seeking judicial review of agency action must affirmatively
file as a petitioner under W.S. 16-3-114 to be considered as a party;

(d) For petitions of contested cases, a brief statement of the facts relevant
to the legal issues raised before the agency, showing the nature of the
controversy in which the legal issues arose;

(e) A copy of the agency decision attached as an appendix; and

(f) The name, file number and court in which any related petition for

judicial review is pending.

History:
Amended May 4, 1999, effective October 1,
1999.

Comment. — New subsection (c) has been
added to address the issue of identifying parties

Source. — Former Rule 72.1(f), W.R.C.P.
(See notes following Rule 12.12.)

Dismissal improper. — Trial court erred in
dismissing pursuant to Wyo. R. App. P. 12.06 a

in accordance with the statutory definition. The
change to (d) recognizes that this requirement
would not apply to other than contested cases.
The addition of subsection (f) is to give the court
notice of related cases.

police officer’s appeal of an order from a civil
service commission dismissing the officer from
service where the trial court’s conclusions that
it had no authority to allow the officer to amend



Rule 12.07

the notice of appeal, that it had very limited
discretion in resolving the issue before it, and
that it had no other choice but to dismiss the
case were contrary to Wyo. R. App. P. 1.03. Cook
v. Card (In re Cook), 2007 WY 178, 170 P.3d
122, 2007 Wyo. LEXIS 190 (Wyo. 2007).
Dismissal for failure to comply with
rule. — District court did not abuse its discre-
tion in dismissing pro se litigant’s petition for
review, where petition failed to meet even the
most basic requirements of the rules of appel-
late procedure, and district court carefully con-
sidered petition before determining that it was

Rule 12.07. Record.
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simply too confusing to invoke the court’s juris-
diction. Pinther v. Webb, 983 P.2d 1221, 1999
Wyo. LEXIS 115 (Wyo. 1999).

Failure to include required material in
notice of appeal. — Because plaintiff filed a
notice of appeal which did not encompass the
information required by this rule, rather than a
petition for review, the district court did not
abuse its discretion by invoking the dismissal
sanction found in Rule 1.03, W.R.A.P. McEI-
reath v. State ex rel. Wyoming Workers’ Com-
pensation Div.,, 901 P.2d 1103, 1995 Wyo.
LEXIS 157 (Wyo. 1995).

(a) Within 60 days after the service of petition, or within the time allowed by
the reviewing court, the agency shall transmit to the reviewing court the
original or a certified copy of the entire record of the proceedings under review
and a separate letter of transmittal marked for the personal attention of the
judge or judges of the reviewing court.

(1) The record shall be securely fastened, in an orderly manner, in one or
more sturdy folders consisting of no more than 250 pages per folder, with
pages sequentially numbered. Each folder shall bear the title of the case,
followed by a complete index of the record,

(2) Transcripts shall be in a separate folder(s). Individual transcript
volumes may be combined in one or more folders;

(3) Exhibits considered by the agency shall be in a separate folder(s).
The agency shall provide copies of the index to the reviewing court and to the
parties. Concurrently with transmitting the record, the agency shall serve
notice of the transmittal on all parties.

(b) The record in a contested case shall consist of the matter required by
Wyo.Stat.Ann. § 16-3-107(0), Wyoming Administrative Procedures Act. To the
extent any matter required was not preserved by the agency and there is no
record, the court may take evidence on that matter. The record in all other
cases shall consist of the appropriate agency documents reflecting the agency
action and its basis. By stipulation of all parties to the review proceedings, the
record may be shortened. Any party unreasonably refusing to stipulate to limit
the record may be disciplined in accordance with Rule 1.03. The reviewing
court may require or permit subsequent additions or corrections to the record.
A record remanded by a court to an agency for any reason or purpose may be
recalled by the remanding court, as necessary, upon its own motion.

(¢) Any record which fails to comply with Rule 12.07(a) may be returned to
the agency by the district court or supreme court for compliance.

History:

Amended May 4, 1999, effective October 1,
1999; amended April 6, 2015, effective July 1,
2015; amended April 30, 2019,effective August
1, 2019.

Source. — Former Rule 72.1(g), W.R.C.P. —
with last sentence added.

Meaningful review requires adequate
record. — Meaningful review of administra-
tive actions requires that an adequate record of
the proceedings be made before the administra-
tive agency. Board of County Comm’rs v. Teton

Comment. — The addition is to require
agencies to provide the record in a more man-
ageable form, that permits the parties and the
reviewing courts to make citations to the re-
cord.

County Youth Servs., 652 P.2d 400, 1982 Wyo.
LEXIS 393 (Wyo. 1982).

Record of variance proceeding was suf-
ficient. — Pursuant to Wyo. R. App. P. 12.07(b),
an appellate court had a sufficient record con-
sisting of the appropriate documents relating to
a board of county commissioners’ action in



81 RULES OF APPELLATE PROCEDURE

denying a property owner’s variance request; in
the owner’s briefing, there were several in-
stances in which the owner’s counsel inserted
counsel’s recollection of the discussions of some
board members. Gilbert v. Bd. of County
Comm’rs, 2010 WY 68, 232 P.3d 17, 2010 Wyo.
LEXIS 71 (Wyo. 2010).

Responsibility to transmit entire re-
cord. — Because the Board of County Commis-
sioners, not appellants, had the responsibility
to transmit the entire record to the district
court, it was an abuse of discretion to dismiss

Rule 12.08

appellants’ petition for review. Depiero v. Bd. of
Cty. Comm’rs, 2022 WY 42, 506 P.3d 771, 2022
Wyo. LEXIS 42 (Wyo. 2022).

Law reviews. — For article, “Administra-
tive Law, Wyoming Style,” see XVIII Land &
Water L. Rev. 223 (1983).

For comment, “Education for Handicapped
Children in Wyoming: What Constitutes a Free
Appropriate Public Education and Other Ad-
ministrative Hurdles,” see XIX Land & Water
L. Rev. 225 (1984).

Rule 12.08. Presentation of Evidence.

If, before the date set for hearing, application is made to the reviewing court
for leave to present additional evidence, and it is shown to the satisfaction of
the court the additional evidence is material, and good cause for failure to
present it in the proceeding before the agency existed, the reviewing court, in
contested cases, shall order the additional evidence to be taken before the
agency upon those conditions determined by the reviewing court. The agency
may adhere to, or modify, its findings and decision after receiving such
additional evidence, and shall supplement the record to reflect the proceedings
had and the decision made. Supplemental evidence may be taken by the
reviewing court in cases involving fraud, or involving misconduct of some
person engaged in the administration of the law affecting the decision. In all
cases other than contested cases, additional material evidence may be pre-

sented to the reviewing court.

Source. — Former Rule 72.1(h), W.R.C.P.
(See notes following Rule 12.12.)

Construction. — This rule does not permit
remand for purpose of presenting alternative
legal theories to the hearing examiner; the
plain language of the rule limits relief to the
presentation of additional evidence, not argu-
ments. Bila v. Accurate Telecom, 964 P.2d 1270,
1998 Wyo. LEXIS 148 (Wyo. 1998).

Lack of proof of “good reason” for fail-
ure to present evidence before agency. —
See In re State Bank Charter Application of
Sec. Bank, 606 P.2d 296, 1980 Wyo. LEXIS 234
(Wyo. 1980).

“Material” construed. — Material evi-
dence is such evidence as is offered to help
prove a proposition which is a matter in issue;
in this context, “material” has a more precise
meaning than merely relevant or pertinent.
Harris v. Sinclair Trucking (In re Harris), 900
P.2d 1163, 1995 Wyo. LEXIS 147 (Wyo. 1995).

“Misconduct” defined. — “Misconduct”
means mismanagement, especially of govern-
mental or military responsibilities; intentional
wrongdoing; deliberate violation of a rule of law
or standard of behavior, especially by a govern-
ment official; malfeasance; bad conduct; the
term implies a wrong intention and not a mere
error of judgment. In re State Bank Charter
Application of Sec. Bank, 606 P.2d 296, 1980
Wyo. LEXIS 234 (Wyo. 1980).

Actions of public officer not amounting
to “misconduct”. — See In re State Bank
Charter Application of Sec. Bank, 606 P.2d 296,
1980 Wyo. LEXIS 234 (Wyo. 1980).

Application to present additional evi-
dence. — The application to present additional
evidence was not timely filed when it was not
presented until after the district court filed its
decision letter and judgment, and not before
the date set for hearing, as required by this
section. RM v. Department of Family Servs.(In
re Fair Hearing Request), 953 P.2d 477, 1998
Wyo. LEXIS 16 (Wyo. 1998).

Where dentist failed to show good cause for
his failure to present evidence in initial pro-
ceeding before the board of dental examiners,
the district court did not abuse its discretion in
refusing supplementation of record. Frank v.
State by & Through the Wyoming Bd. of Dental
Exam’rs, 965 P.2d 674, 1998 Wyo. LEXIS 143
(Wyo. 1998).

No error in refusal to allow additional
evidence. — In reviewing hearing examiner’s
denial of worker’s compensation benefits, dis-
trict court did not err in refusing to allow
employee to present evidence of his original
injury or evidence of examiner’s alleged bias,
since employee failed to show court good cause
why he did not present evidence in hearing, and
materiality of additional evidence was not dem-
onstrated. Shryack v. Carr Constr. Co. (In re
Worker’s Compensation Claim of Shryack), 3
P.3d 850, 2000 Wyo. LEXIS 86 (Wyo. 2000).

Supplementation of record with mate-
rial evidence. — After the Office of Adminis-
trative Hearings (OAH) upheld the denial of
worker’s compensation benefits, a jury sitting
in federal court found that appellee injured
worker was acting within the scope of his
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employment at the time of the car accident; the
district court did not abuse its discretion in
supplementing the administrative record pur-
suant to this rule with the federal trial testi-
mony of witnesses who indicated that appellee
was traveling to meet with a property owner
about refinancing her home on the date of the
accident. The supplemented evidence was ma-
terial to the question of whether appellee expe-
rienced an injury in the scope of his employ-
ment with the mortgage company; because this
rule required additional evidence to be taken
before the agency, the trial court erred by the
failing to remand the case to the OAH for
consideration of the supplemented evidence.
Mullinax Concrete Serv. Co. v. Zowada, 2010
WY 146, 243 P.3d 181, 2010 Wyo. LEXIS 151
(Wyo. 2010).

Presenting evidence on hearing date
deemed untimely. — When a party moved for
leave to present additional evidence on the date
of the hearing, it did not move “before the date
set for hearing.” The untimely motion pre-
cluded the party from relying on this rule on
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appeal. ANR Prod. Co. v. Wyoming Oil & Gas
Conservation Comm’n, 800 P.2d 492, 1990 Wyo.
LEXIS 128 (Wyo. 1990).

Enough time for appropriate response
required. — Remand to the Wyoming oil and
gas conservation commission was required to
permit a drilling company to present evidence
contradicting or contesting a computer simula-
tion, where the company had not been fur-
nished the computer simulation documentation
and analysis at a time in advance of a sched-
uled hearing so that appropriate technical con-
sideration for response could be prepared and
given. Louisiana Land & Exploration Co. v.
Wyoming Oil & Gas Conservation Comm’n, 809
P.2d 775, 1991 Wyo. LEXIS 55 (Wyo. 1991).

Law reviews. — For article, “Administra-
tive Law, Wyoming Style,” see XVIII Land &
Water L. Rev. 223 (1983).

For comment, “Education for Handicapped
Children in Wyoming: What Constitutes a Free
Appropriate Public Education and Other Ad-
ministrative Hurdles,” see XIX Land & Water
L. Rev. 225 (1984).

(a) Review shall be conducted by the reviewing court and shall be confined
to the record as supplemented pursuant to Rule 12.08 and to the issues set
forth in the petition and raised before the agency. Review shall be limited to a
determination of the matters specified in Wyo.Stat.Ann. § 16-3-114(c).

(b) Upon such review, or in response to a motion for certification or
interlocutory appeal by any party within 30 days of the filing of the petition for
review and after allowing fifteen (15) days from service for response, the
district court may, as a matter of judicial discretion, certify the case to the
supreme court. In determining whether a case is appropriate for certification,
the district court shall consider whether the case involves:

(1) a novel question;

(2) a constitutional question;

(3) a question of state-wide impact;

(4) an important local question which should receive consideration from
the district court in the first instance;

(5) a question of imperative public importance; or

(6) whether an appeal from any district court determination is highly
likely such that certification in the first instance would serve the interests of
judicial economy and reduce the litigation expenses to the parties.

(¢) Not later than 15 days after its receipt of the completed record, the
district court shall notify the parties of its decision concerning certification by
order, which shall include a concise statement of the issues raised in the
petition and findings which support the determination concerning certifica-
tion. Upon entry of an order of certification, the petitioner shall pay the
required docketing fee. After receipt of the docket fee from the petitioner, the
clerk of the district court shall:

(1) forward a copy of the order of certification, the petition for review, and
agency decision to the reviewing court; and
(2) send the docket fee to the clerk of the supreme court.

(d) The supreme court, in its discretion, may accept or reject a certified case,
and it shall accept or reject the case within 30 days of receiving the certification
order. If a case is rejected by the supreme court the review shall be conducted
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by the district court in accordance with paragraphs (a), (e) and (f) of this rule.
The filing of the record, briefs, and oral argument in the supreme court shall
be as in civil cases pursuant to Rules 2.08, 4, 7, and 8.

(e) For all cases not certified to the supreme court, the district court may
receive written briefs and hear oral argument in its discretion. The briefing
schedule shall be fixed by the district court.

(f) The district court’s judgment shall be in the form of an order affirming,
reversing, vacating, remanding or modifying the order for errors appearing on
the record. The district court may also dismiss the appeal for procedural
defects including want of prosecution and such dismissal shall be subject to
reinstatement pursuant to Rule 15. No mandate shall issue from the district
court in Rule 12 cases.

(g) The district court’s judgment may be challenged by a petition for
rehearing pursuant to W.R.A.P. 9.08. Except where there has been a timely
petition for rehearing filed, the time for appeal is measured from the entry of

the judgment.

History:

Amended May 4, 1999, effective October 1,
1999; amended May 4, 2001, effective Septem-
ber 1, 2001; amended April 6, 2015, effective
July 1, 2015.

Source. — Former Rule 72.1(i), W.R.C.P.
(See notes following Rule 12.12.)

Standard of review. — The Supreme
Court’s standard of review for any conclusion of
law is straightforward. If the conclusion of law
is in accordance with law, it is affirmed; if it is
not, it is to be corrected. Employment Sec.
Comm’n v. Western Gas Processors, 786 P.2d
866, 1990 Wyo. LEXIS 17 (Wyo. 1990); Heiss v.
City of Casper Planning & Zoning Comm’n, 941
P.2d 27, 1997 Wyo. LEXIS 90 (Wyo. 1997).

The Wyoming supreme court does not defer
to an agency’s conclusions of law; instead, if the
correct rule of law has not been invoked and
correctly applied, the agency’s errors are to be
corrected. JM v. Department of Family Servs.,
922 P2d 219, 1996 Wyo. LEXIS 118 (Wyo.
1996).

An appellate court will examine only the
evidence that favors the prevailing party, allow-
ing every favorable inference, while omitting
consideration of any conflicting evidence. State
ex rel. Wyoming Worker’s Compensation Div. v.
Roggenbuck, 938 P.2d 851, 1997 Wyo. LEXIS 70
(Wyo. 1997).

Where a retired teacher sought judicial re-
view in a district court of a decision of the state
retirement board and the district court certified
the case to the Supreme Court of Wyoming
pursuant to this rule, the Court invoked the
same standard of review applicable to the dis-
trict court. Tollefson v. Wyo. State Ret. Bd. (In
re Tollefson), 2003 WY 150, 79 P.3d 518, 2003
Wyo. LEXIS 181 (Wyo. 2003).

Pursuant to review under Wyo. R. App. P.
12.09(a) and Wyo. Stat. Ann. § 16-3-114(c),
there was substantial evidence supported a
claimant’s award of unemployment insurance

Comment. — The change is to ensure the
district court has adequate time to review the
record before being required to make its deci-
sion on certification.

benefits because irrelevant evidence of an al-
leged conspiracy was properly excluded under
Wyo. Stat. Ann. § 16-3-108(a) and claimant’s
conduct was determined to be ordinary negli-
gence in an isolated instance and not miscon-
duct under Wyo. Stat. Ann. § 27-3-311(f). As-
pen Ridge Law Offices, P.C. v. Wyo. Dep’t of
Empl., 2006 WY 129, 143 P.3d 911, 2006 Wyo.
LEXIS 142 (Wyo. 2006).

Wyoming Medical Commission’s determina-
tion that the employee did not meet his burden
of proving he was entitled to further TTD
benefits, Wyo. Stat. Ann. § 27-14-404, was sup-
ported by substantial evidence, Wyo. Stat. Ann.
§ 16-3-114(c), Wyo. R. App. P. 12.09. Worker’s
Comp. Claim v. State ex rel. Wyo. Med. Comm’n
& Wyo. Workers’ Safety & Comp. Div., 2011 WY
49, 250 P.3d 1082, 2011 Wyo. LEXIS 53 (Wyo.
2011).

Statutory standard of review. — Para-
graph (a) of this rule directs that judicial review
of administrative agency decisions is guided by
§ 16-3-114(c)(ii), which provides that the re-
viewing court shall set aside agency action
found to be arbitrary, capricious, an abuse of
discretion, or unsupported by substantial evi-
dence. Corman v. State ex rel. Workers’ Com-
pensation Div. (In re Corman), 909 P.2d 966,
1996 Wyo. LEXIS 8 (Wyo. 1996).

When reviewing cases certified under subsec-
tion (b), the court applies the appellate stan-
dards which are applicable to a reviewing court
of the first instance, and limits judicial review
of administrative decisions to a determination
of the matters specified in Wyo. Stat. § 16-2-
114(c). Weaver v. Cost Cutters, 953 P.2d 851,
1998 Wyo. LEXIS 18 (Wyo. 1998).

Limitations on judicial review. — Subsec-
tion (a) of this section limits judicial review of
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an administrative decision to a determination
of the matters which are specified in § 16-3-
114(c). Juroszek v. City of Sheridan Bd. of
Adjustment, 948 P.2d 1370, 1997 Wyo. LEXIS
162 (Wyo. 1997).

Constitutionality of statute. — Neither
statute nor appellate rule afforded district
court or supreme court authority, on review of
an agency decision, to hold a statute unconsti-
tutional vel non. Riedel v. Anderson (In re
Conflicting Lease Applications), 972 P.2d 586,
1999 Wyo. LEXIS 13 (Wyo. 1999).

Amount of evidence required. — Sub-
stantial evidence is relevant evidence that a
reasonable person might accept as supporting
the agency finding. State ex rel. Wyoming
Worker’s Compensation Div. v. Roggenbuck,
938 P.2d 851, 1997 Wyo. LEXIS 70 (Wyo. 1997).

No deference accorded district court de-
cision. — The Wyoming supreme court reviews
agency decisions without according any defer-
ence to the decision of the district court. Griess
v. Office of the AG, Div. of Crim. Investigation,
932 P.2d 734, 1997 Wyo. LEXIS 14 (Wyo. 1997).

When a case initiated in an administrative
agency comes before the supreme court on
appeal, the court does not give any special
deference to the decision of the district court,
but rather reviews the case as if it came to the
court directly from the agency. Nellis v. Wyo-
ming DOT, 932 P.2d 741, 1997 Wyo. LEXIS 30
(Wyo. 1997).

Issues not previously raised not consid-
ered on appeal. — Issues not raised before an
administrative agency or even the district court
on review will not be considered for the first
time by the Supreme Court on appeal. McCull-
och Gas Transmission Co. v. Public Serv.
Comm’n, 627 P.2d 173, 1981 Wyo. LEXIS 330
(Wyo. 1981).

Certification of declaratory judgment
action improper. — Certification of an outfit-
ter’s declaratory judgment action, pursuant to
this rule, was improper in case where outfitter,
who had his license revoked, filed a combined
petition for review and declaratory judgment
action, challenging the constitutionality of cer-
tain rules and regulations of the Wyoming
board of outfitters and professional guides;
there was no authority for district courts to
certify declaratory judgment actions. City of
Billings v. Wyo. Bd. of Outfitters & Guides (In
re City of Billings), 2001 WY 81, 30 P.3d 557,
2001 Wyo. LEXIS 94 (Wyo. 2001).

Certification left entirely to trial court’s
discretion. — This rule does not require that
any particular criteria be considered before
certification is proper: a case need not present a
novel or complex legal issue, a question of
constitutionality, nor invoke construction of a
statute; rather, the rule leaves the question of
certification to the trial court’s discretion.
Safety Medical Servs. v. Employment Sec.
Comm’n, 724 P.2d 468, 1986 Wyo. LEXIS 609
(Wyo. 1986).

Certification based on judicial efficiency
proper. — Because appellate expediency and
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judicial efficiency are factors for the decision by
a district court to certify, and because the
district court based the rationale for certifica-
tion on judicial efficiency, the district court
could reasonably conclude the certification of a
petition for review was proper. ANR Prod. Co. v.
Wyoming Oil & Gas Conservation Comm’n, 800
P.2d 492, 1990 Wyo. LEXIS 128 (Wyo. 1990).

Standards applicable to review of certi-
fied case. — When an administrative agency
case is certified to the Supreme Court under
this rule, the court must review the decision
under the appellate standards applicable to a
reviewing court of the first instance. Amax Coal
Co. v. Wyoming State Bd. of Equalization, 819
P.2d 825, 1991 Wyo. LEXIS 155 (Wyo. 1991);
Schulthess v. Carollo, 832 P.2d 552, 1992 Wyo.
LEXIS 63 (Wyo. 1992); Armstrong v. State ex
rel. Wyoming Workers’ Safety & Compensation
Div. (In re Armstrong), 991 P.2d 140, 1999 Wyo.
LEXIS 177 (Wyo. 1999); State v. Bannon En-
ergy Corp., 999 P.2d 1306, 2000 Wyo. LEXIS 59
(Wyo. 2000); FRJ Corp. v. Mason, 4 P.3d 896,
2000 Wyo. LEXIS 102 (Wyo. 2000).

When the Wyoming supreme court reviews
cases that have been certified to it pursuant to
subdivision (b) of this rule, it applies the appel-
late standards that are applicable to a review-
ing court of the first instance; its task is to
examine the entire record to determine
whether substantial evidence supports the
hearing examiner’s findings, and, if so, it will
not substitute its judgment for that of the
hearing examiner. JM v. Department of Family
Servs., 922 P.2d 219, 1996 Wyo. LEXIS 118
(Wyo. 1996); Tate v. Wyoming Livestock Bd.,
932 P.2d 746, 1997 Wyo. LEXIS 29 (Wyo. 1997);
Wyoming Dep’t of Revenue v. Calhoun, 981 P.2d
480, 1999 Wyo. LEXIS 90 (Wyo. 1999); US West
Communs., Inc. v. Wyoming PSC, 989 P.2d 616,
1999 Wyo. LEXIS 160 (Wyo. 1999).

When a case is certified to the Wyoming
supreme court, the court examines the decision
as if it were the reviewing court of first in-
stance, and will affirm the decision on any legal
ground appearing in the record. Sheridan Plan-
ning Assn v. Board of Sheridan County
Comm’rs, 924 P.2d 988, 1996 Wyo. LEXIS 142
(Wyo. 1996); Van Gundy v. Wyoming Workers’
Safety & Compensation Div., Dep’t of Empl.,
964 P.2d 1268, 1998 Wyo. LEXIS 147 (Wyo.
1998).

Same standards applicable to supreme
court. — When the administrative agency’s
decision is certified to the Wyoming supreme
court, pursuant to this rule, the decision is
reviewed under the same appellate standards
applicable to the reviewing court of the first
instance. Rissler & McMurray Co. v. Environ-
mental Quality Council (In re Bessemer Mt.),
856 P.2d 450, 1993 Wyo. LEXIS 123 (Wyo.
1993).

When the Wyoming supreme court reviewed
an administrative-decision case certified pursu-
ant to Wyo. R. App. P. 12.09(b), the supreme
court applied the appellate standards which
were applicable to the court of the first in-
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stance. State ex rel. State Department of Rev-
enue v. Union Pac. R.R. Co., 2003 WY 54, 67
P.3d 1176, 2003 Wyo. LEXIS 67 (Wyo. 2003).

Supreme Court determines questions of
law. — In considering an appeal from a district
court’s review of agency action, the Supreme
Court is not bound by, nor must it accord any
special deference to, the district court’s deci-
sions on questions of law. Union Pac. R.R. v.
Wyoming State Bd. of Equalization, 802 P.2d
856, 1990 Wyo. LEXIS 148 (Wyo. 1990).

Including questions of “ultimate fact”.
— Deference will be extended only to agency
findings of “basic fact.” When reviewing a find-
ing of “ultimate fact,” the Supreme Court will
divide the factual and legal aspects of the
finding to determine whether the correct rule of
law has been properly applied to the facts. If
the correct rule of law has not been properly
applied, the court will not defer to the agency’s
finding but correct the agency’s error in either
stating or applying the law. Union Pac. R.R. v.
Wyoming State Bd. of Equalization, 802 P.2d
856, 1990 Wyo. LEXIS 148 (Wyo. 1990).

Where Supreme Court held that trial
court correctly affirmed agency’s denial of
hearing, in light of the correctness of the
decision of the district court no matter how it
was reached, the Supreme Court cannot say
that there occurred an abuse of discretion in
the denial of a request for the presentation of
written briefs or oral argument. Walker v. Kar-
pan, 726 P.2d 82, 1986 Wyo. LEXIS 615 (Wyo.
1986).

Sanctions. — The sanctions provided in
Rule 10.05 govern certifications arising under
Rule 12.09(b). Bender v. Uinta County Assessor,
14 P.3d 906, 2000 Wyo. LEXIS 226 (Wyo. 2000).

Party cannot complain of error based
upon own conduct. — When a party induces
action by a court or agency he will not be heard
to complain on appeal of any error based upon
the party’s own conduct. Western Radio Com-

Rule 12.11

munications v. Two-Way Radio Serv., 718 P.2d
15, 1986 Wyo. LEXIS 538 (Wyo. 1986).

No abuse of discretion. — The record
failed to show that the district court abused its
discretion, and the petitioners did not present
cogent argument or authority demonstrating
such abuse. See Wyoming State Eng’r v. Willad-
sen, 792 P.2d 1376, 1990 Wyo. LEXIS 60 (Wyo.
1990).

Effect of failure to object. — While the
Wyoming Medical Commission erred in limit-
ing an employee’s testimony to matters not
discussed in a discovery deposition taken by the
Wyoming Workers’ Safety and Compensation
Division, the employee did not specifically ob-
ject to the limitation placed on the testimony;
hence, the employee waived the right to appeal
the issue under Wyo. R. App. P. 12.09(a). Morris
v. State ex rel. Wyo. Workers’ Safety & Comp.
Div., 2012 WY 71, 276 P.3d 399, 2012 Wyo.
LEXIS 74 (Wyo. 2012).

Law reviews. — For article, “Administra-
tive Law, Wyoming Style,” see XVIII Land &
Water L. Rev. 223 (1983).

For comment, “Education for Handicapped
Children in Wyoming: What Constitutes a Free
Appropriate Public Education and Other Ad-
ministrative Hurdles,” see XIX Land & Water
L. Rev. 225 (1984).

For comment, “The Doctrine of Sovereign
Immunity in Wyoming: Current Status of the
Doctrine and Arguments for Abrogation,” see
XX Land & Water L. Rev. 221 (1985).

For case note, “EDUCATIONAL LAW —
Wyoming Refuses to Recognize Compensatory
Education as a Remedy Under the Education
for All Handicapped Children Act of 1975. Na-
trona County Sch. Dist. No. 1 v. McKnight, 764
P.2d 1039 (Wyo. 1988),” see XXIV Land & Water
L. Rev. 529 (1989).

For article, “Practitioner’s Guide to Valuation
and Assessment Appeals of State and Local
Assessed Property,” see XXXII Land & Water L.
Rev. 173 (1997).

Rule 12.10. Joint or Several Appeals; Agreed Statement.

The provisions of Rules 1.06 and 3.08 apply to appeals from administrative

agencies to the district court.

Source. — Former Rule 72.1(G), W.R.C.P.
(See notes following Rule 12.12.)

Rule 12.11. Review by Supreme Court.

(a) An aggrieved party may obtain review of any final judgment of the
district court by appeal to the supreme court.
(b) If the final judgment of the district court is appealed to the supreme

court, filing the record, including transcripts of relevant electronically recorded
proceedings, briefs, and oral argument in the supreme court shall be as in civil
cases pursuant to Rules 1.01, 3, 7, and 8. Unless stipulated by both parties
pursuant to W.R.A.P. 12.07(b), the complete agency record shall be transmitted
to the supreme court.
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History:

Amended July 26, 2006, effective December
1, 2006; amended April 6, 2015, effective July 1,
2015; amended August 23, 2017, effective No-
vember 1, 2017.

Source. — Section 16-3-115.

The 2006 amendment, in (b) deleted “Rule
4” and inserted references to Rule 3.

Board of county commissioners an ag-
grieved party. — Board of county commission-
ers could properly appeal district court order to
supreme court since, as a regulatory body, it
was a proper party in action before district
court. Miller v. Bradley, 4 P.3d 882, 2000 Wyo.
LEXIS 115 (Wyo. 2000).

No review until agency and district
court have addressed issues. — Review of
an agency decision appealed to the district
court will not occur without first providing the
agency and the district court an opportunity to
address the issues. Wyoming Pub. Serv.
Comm’n v. Hopkins, 602 P.2d 374, 1979 Wyo.
LEXIS 481 (Wyo. 1979).

And courts may not consider issues not
presented to hearing body. — The Supreme
Court, on appeal of an administrative case, may
not consider, nor may the district court con-
sider, issues that were not presented to the
hearing body. State Bd. of Control v. Johnson
Ranches, Inc., 605 P.2d 367 (Wyo. 1980).

When court to defer to state engineer
and board of control. — The determination
of the state engineer and the board of control of
what use will best utilize water and insure its
beneficial use must be respected by the Su-
preme Court, because the board and state en-
gineer are better equipped to dispose of such
matters. John Meier & Son v. Horse Creek
Conservation Dist., 603 P.2d 1283, 1979 Wyo.
LEXIS 492 (Wyo. 1979).

No deference owed to district court’s
review of administrative action. — When
the district court sits as an appellate court to
hear an appeal from an administrative agency,
the decision of the district court is not entitled
to any great deference by the Supreme Court on
review, as the deference owed the fact finder’s
determination of fact belongs to the adminis-
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trative agency, not the district court. Wyoming
Pub. Serv. Comm’n v. Hopkins, 602 P.2d 374,
1979 Wyo. LEXIS 481 (Wyo. 1979).

Nor to decision on question of law. — As
a matter of appellate practice, an appellate
court accords no special deference to, and is not
bound by, a district court’s decision on a ques-
tion of law where if heard an appeal from an
administrative body. State Bd. of Control v.
Johnson Ranches, Inc.,, 605 P.2d 367 (Wyo.
1980).

Standards of review of district court
and agency decisions. — On appeal, the
Supreme Court must review the decision of the
district court and the employment security
commission in the exact same light. Sage Club
v. Employment Sec. Comm’n, 601 P.2d 1306,
1979 Wyo. LEXIS 479 (Wyo. 1979).

Record of variance proceeding was suf-
ficient. — Pursuant to Wyo. R. App. P. 12.11(b),
an appellate court had a sufficient record con-
sisting of the appropriate documents relating to
a board of county commissioners’ action in
denying a property owner’s variance request; in
the owner’s briefing, there were several in-
stances in which the owner’s counsel inserted
counsel’s recollection of the discussions of some
board members. Gilbert v. Bd. of County
Comm’rs, 2010 WY 68, 232 P.3d 17, 2010 Wyo.
LEXIS 71 (Wyo. 2010).

Sole avenue for review in agency ap-
peal. — In an agency appeal, the district
court’s judgment is not subject to challenge
through a Wyo. R. Civ. P. 60 motion, a Wyo. R.
App. P. 9.07 application for rehearing, or a Wyo.
R. App. P. 15 petition for reinstatement. In-
stead, the only avenue for review is an appeal
to the Wyoming Supreme Court as authorized
by this rule. Nicholson v. Dep’t of Empl., 2012
WY 81, 278 P.3d 252, 2012 Wyo. LEXIS 86
(Wyo. 2012).

Law reviews. — For comment, “Education
for Handicapped Children in Wyoming: What
Constitutes a Free Appropriate Public Educa-
tion and Other Administrative Hurdles,” see
XIX Land & Water L. Rev. 225 (1984).

For article, “A Critical Look at Wyoming
Water Law,” see XXIV Land & Water L. Rev.
307 (1989).

Rule 12.12. Relief Available by Independent Action.

The relief, review, or redress available in suits for injunction against agency
action or enforcement, in actions for recovery of money, in actions for a
declaratory judgment based on agency action or inaction, in actions seeking
any common law writ to compel, review or restrain agency action shall be
available by independent action notwithstanding any petition for review.

Source. — Former Rule 72.1(c), W.R.C.P. —
part thereof.

Cross references. — For Administrative
Procedure Act, see §§ 16-3-101 through 16-3-
115.

Editor’s notes. — Any annotations which
are taken from cases decided prior to 1978 are

taken from cases decided under former Rule
72.1, W.R.C.P, and its statutory and rule ante-
cedents.

I. GENERAL CONSIDERATION

Former Rule 72.1, W.R.C.P. Could not
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and did not seek to dispense with orderly
procedures. — Tri-County Elec. Ass'n v. Gil-
lette, 525 P.2d 3, 1974 Wyo. LEXIS 226 (Wyo.
1974).

Scope of Supreme Court’s review. — The
Supreme Court can have no greater jurisdiction
of the subject matter than the trial court and
where the trial court had no jurisdiction in an
administrative appeal from an agency, the Su-
preme Court must dismiss the appeal. Snell v.
Ruppert, 541 P.2d 1042, 1975 Wyo. LEXIS 171
(Wyo. 1975), overruled in part, Ferguson
Ranch, Inc. v. Murray, 811 P.2d 287, 1991 Wyo.
LEXIS 84 (Wyo. 1991).

The Administrative Procedure Act and
the Rules of Civil Procedure both contem-
plate administrative proceedings where there
is a hearing and administrative proceedings
where there is no hearing. If the legal rights,
duties or privileges of a party are required by
law to be determined by an agency after an
opportunity for hearing, the proceeding is
called a “contested case.” If such hearing is not
required, the proceeding is a noncontested case.
Thornley v. Wyoming Highway Dep’t, Motor
Vehicle Div., 478 P.2d 600, 1971 Wyo. LEXIS
189 (Wyo. 1971).

Authority of administrative agencies. —
Administrative agencies have no authority to
determine the constitutionality of a statute and
on appeal of agency action, neither the district
court nor the Wyoming Supreme Court has
jurisdiction to consider such an issue; however,
the right to pursue the constitutionality of the
statute under which the agency acted is pre-
served in WR.A.P. 12.12, via a declaratory
judgment action,. Thus, declaratory judgment
was the proper course of action for the em-
ployee, an illegal alien who was denied benefits,
and who challenged the constitutionality of
Wyo. Stat. Ann. § 27-14-102(a)(vii). Torres v.
State ex rel. Wyo. Workers’ Safety & Comp.
Div.,, 2004 WY 92, 95 P.3d 794, 2004 Wyo.
LEXIS 119 (Wyo. 2004).

Former Rule 72.1 W.R.C.P,, implemented
§ 16-3-114, by adopting procedures for judicial
review of administrative actions. Bruegman v.
Johnson Ranches, Inc., 520 P.2d 489, 1974 Wyo.
LEXIS 193 (Wyo. 1974).

And it was not to be construed as in any
manner repealing or modifying § 16-3-114,
which defines the areas of the court’s review.
Johnson v. Schrader, 507 P.2d 814, 1973 Wyo.
LEXIS 145 (Wyo. 1973).

Burden of proving arbitrary, illegal or
fraudulent administrative action is on the
complainant, which burden includes not only a
clear presentation of the question but placing
evidence in the record to sustain complainant’s
position. Wyoming Bancorporation v. Bonham,
527 P2d 432, 1974 Wyo. LEXIS 241 (Wyo.
1974).

Rule does not provide means of collat-
eral attack. — This rule does not provide for a
collateral attack against an agency action when
the agency action has already been reviewed in
district court by a petition for review; in addi-
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tion, this rule is not an exception to the doctrine
of collateral estoppel. Slavens v. Board of
County Comm'’rs, 854 P.2d 683, 1993 Wyo.
LEXIS 103 (Wyo. 1993), reh’g denied, 1993
Wyo. LEXIS 127 (Wyo. July 20, 1993); Kahrs v.
Board of Trustees for Platte County Sch. Dist.
No. 1, 901 P2d 404, 1995 Wyo. LEXIS 152
(Wyo. 1995).

Law reviews. — For note on Kearney Lake,
Land & Reservoir Co. v. Lake DeSmet Reser-
voir Co., 487 P.2d 324 (Wyo. 1971), see VII Land
& Water L. Rev. 599 (1972).

For article, “Practice Before the Wyoming Oil
and Gas Conservation Commission,” see X
Land & Water L. Rev. 353 (1975).

For comment, “Education for Handicapped
Children in Wyoming: What Constitutes a Free
Appropriate Public Education and Other Ad-
ministrative Hurdles,” see XIX Land & Water
L. Rev. 225 (1984).

II. APPLICABILITY

Constitutional questions. — Question as
to constitutionality of worker’s compensation
statute could only be appropriately considered
through declaratory judgment action, pursuant
to this rule. Shryack v. Carr Constr. Co. (In re
Worker’s Compensation Claim of Shryack), 3
P.3d 850, 2000 Wyo. LEXIS 86 (Wyo. 2000).

Referendum disputes. — When a voter
contested a city clerk’s rejection of signatures
on a municipal referendum petition, a district
court had jurisdiction to hear the voter’s de-
claratory judgment suit under Wyo. R. App. P.
12.12 and the Uniform Declaratory Judgments
Act (Act), Wyo. Stat. Ann. § 1-37-101 et seq.,
because the “right” to be declared was within
the Act’s scope, and the voter was an “inter-
ested person.” City of Casper v. Holloway, 2015
WY 93, 354 P.3d 65, 2015 Wyo. LEXIS 109
(Wyo. 2015).

Declaratory judgment. — Certification of
an outfitter’s declaratory judgment action, pur-
suant to Rule 12.09, was improper in case
where outfitter, who had his license revoked,
filed a combined petition for review and de-
claratory judgment action, challenging the con-
stitutionality of certain rules and regulations of
the Wyoming board of outfitters and profes-
sional guides; there was no authority for dis-
trict courts to certify declaratory judgment ac-
tions, and an independent declaratory
judgment action was the proper remedy under
this rule. City of Billings v. Wyo. Bd. of Outfit-
ters & Guides (In re City of Billings), 2001 WY
81, 30 P.3d 557, 2001 Wyo. LEXIS 94 (Wyo.
2001).

Provisions in pari materia. — The provi-
sions of subdivision (a) of former Rule 72.1,
W.R.C.P, § 16-3-114, and the rest of the Ad-
ministrative Procedure Act are in pari materia,
and if § 31-9-103(b), is in any respect in conflict
with the Administrative Procedure Act or Rule
72.1, WR.C.P,, it is superseded insofar as such
conflict is concerned. Thornley v. Wyoming
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Highway Dep’t, Motor Vehicle Div., 478 P.2d
600, 1971 Wyo. LEXIS 189 (Wyo. 1971).

Division of vocational rehabilitation not
“person”. — The division of vocational reha-
bilitation, being an agency, is not a “person”
aggrieved or adversely affected in fact by a final
decision of an agency under subdivision (a) of
former Rule 72.1, WR.C.P,, and the Wyoming
Administrative Procedure Act. Pritchard v. Di-
vision of Vocational Rehabilitation, Dep’t of
Health & Social Servs., 540 P.2d 523, 1975 Wyo.
LEXIS 161 (Wyo. 1975).

Agency was proper party to appeal. —
Where an appeal from an agency action was
properly pursued under the Wyoming Adminis-
trative Procedure Act, the agency whose deci-
sion was being reviewed was a proper party to
the appeal. Diefenderfer v. Budd, 563 P.2d
1355, 1977 Wyo. LEXIS 238 (Wyo. 1977).

Statute deemed unconstitutional. — Ap-
propriate course for an aggrieved party to pur-
sue, when a statute affording authority to an
agency is deemed to be unconstitutional, is
found in and preserved in this rule. Riedel v.
Anderson (In re Conflicting Lease Applica-
tions), 972 P.2d 586, 1999 Wyo. LEXIS 13 (Wyo.
1999).

Collateral estoppel. — This rule does not
provide an exception to the doctrine of collat-
eral estoppel, and professor was therefore pre-
cluded from maintaining state district court
action where issue of lawfulness of his termi-
nation had been finally determined first by
university hearing committee, and later by
board of trustees. University of Wyoming ex rel.
Trustees v. Gressley, 978 P.2d 1146, 1999 Wyo.
LEXIS 55 (Wyo. 1999).

III. PETITION AND SERVICE

Petition necessary to frame issues. —
The necessity for filing a petition for review by
each affected party is grounded on the need to
have such petitions clearly frame the issues
before the court for review and to set forth the
grounds relied upon for the disposition of those
issues. Only in this manner can the trial court
be assisted in carrying out its task of conduct-
ing orderly proceedings. Basin Elec. Power
Coop. v. State Bd. of Control, 578 P.2d 557, 1978
Wyo. LEXIS 285 (Wyo. 1978).

Contents of petition. — The rules do not
set forth what a petition for review should
contain, but certainly minimal would be a
statement from which the court could be rea-
sonably informed as to the nature of the error
charged, i.e., the request and the reasons there-
for. Rolfes v. State, 464 P.2d 531, 1970 Wyo.
LEXIS 152 (Wyo. 1970).

There is no valid reason why service
cannot be made concurrently with filing.
— There may be some exception but it should
not exist except in rare instances. First Nat'l
Bank v. Bonham, 559 P.2d 42, 1977 Wyo. LEXIS
225 (Wyo. 1977).

All prevailing parties must be served
with copies of petition. — All parties prevail-
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ing, interested in having the ruling appealed
from sustained, and whose interest will be
necessarily affected by a reversal, must be
served with copies of the petition and the ap-
pellate court does not acquire jurisdiction until
that is done; all parties in interest must be
given an opportunity to be heard before the
court will or can proceed to a decision upon the
merits of the case. First Nat’l Bank v. Bonham,
559 P.2d 42, 1977 Wyo. LEXIS 225 (Wyo. 1977).
Neither former Rule 72.1, W.R.C.P., nor
Rule 5, W.R.C.P., provides an exact time for
service of copies of the petition after filing a
petition for review. The only provision in that
regard is that copies be served “without unnec-
essary delay.” First Nat’l Bank v. Bonham, 559
P.2d 42, 1977 Wyo. LEXIS 225 (Wyo. 1977).

IV. TIME

Failure to timely appeal is jurisdic-
tional. — Snell v. Ruppert, 541 P.2d 1042, 1975
Wyo. LEXIS 171 (Wyo. 1975), overruled in part,
Ferguson Ranch, Inc. v. Murray, 811 P.2d 287,
1991 Wyo. LEXIS 84 (Wyo. 1991).

The matter of initiating an appeal
within the time allowed therefor is juris-
dictional. — Curtis v. Center Realty Co., 502
P.2d 365, 1972 Wyo. LEXIS 281 (Wyo. 1972).

Even if a decision is latently defective or
deficient, if it is a final decision of which appel-
lant had due and adequate notice, he cannot
seek review unless he makes a timely applica-
tion. Regan v. Casper, 494 P.2d 933, 1972 Wyo.
LEXIS 235 (Wyo. 1972).

Subdivision (d) of former Rule 72.1,
W.R.C.P., superseded § 15-5-113, the allow-
able time for filing a “petition for review” being
30 days. Rolfes v. State, 464 P.2d 531, 1970
Wyo. LEXIS 152 (Wyo. 1970).

And § 37-2-219. — As to time limitations,
subdivision (d) of former Rule 72.1, W.R.C.P,
supersedes § 37-2-219. Afton Lincoln County v.
Public Serv. Comm’n, 471 P.2d 331, 1970 Wyo.
LEXIS 179 (Wyo. 1970).

V. STAYS

Guidelines for establishing boundaries
of supersedeas bond. — Rules 62(e), 65,
former 72.1(e), and 73(d)(1) and (e), W.R.C.P,,
provide the Supreme Court with the necessary
guidelines for establishing the boundaries of a
supersedeas bond. Wyoming Bancorporation v.
Bonham, 563 P.2d 1382, 1977 Wyo. LEXIS 254
(Wyo.), reh’g denied, 566 P.2d 219, 1977 Wyo.
LEXIS 329 (Wyo. 1977).

District court had jurisdiction to con-
sider damages when liability on super-
sedeas bond is sought to be enforced after
remand from the appellate courts. Wyoming
Bancorporation v. Bonham, 563 P.2d 1382, 1977
Wyo. LEXIS 254 (Wyo.), reh’g denied, 566 P.2d
219, 1977 Wyo. LEXIS 329 (Wyo. 1977).

Face amount of supersedeas bond limit
of liability. — Where the action was upon
supersedeas bond without surety, nothing in
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excess of the face of the bond was recoverable
by way of damages, since neither the Supreme
Court’s stay order nor the rules indicates an
intent to extend liability on the bond beyond
the maximum stated therein. Wyoming Bancor-
poration v. Bonham, 563 P.2d 1382, 1977 Wyo.
LEXIS 254 (Wyo.), reh’g denied, 566 P.2d 219,
1977 Wyo. LEXIS 329 (Wyo. 1977).

VI. EVIDENCE

Failure to perform duty as arbitrary
action. — Where an administrative official’s
action in failing to perform his duty was arbi-
trary and an abuse of his discretion, constitut-
ing errors susceptible of review by the district
court, that court was justified in receiving ad-
ditional material evidence under subdivision
(h) of former Rule 72.1, W.R.C.P,, since it was a
noncontested case. The fact that evidence addi-
tional to that which was requisite was adduced
does not alter the result. Shepard v. Tucker, 478
P.2d 605, 1971 Wyo. LEXIS 188 (Wyo. 1971).

Only limiting factor for presenting addi-
tional evidence in uncontested -cases
seems to be materiality. Johnson v. Schrader,
502 P.2d 371, 1972 Wyo. LEXIS 311 (Wyo.
1972), modified, 507 P.2d 814, 1973 Wyo. LEXIS
145 (Wyo. 1973).

VII. EXTENT OF REVIEW

Issue on review must have been raised
in prior administrative action. — For a
reviewing court to reach an asserted proposi-
tion of an appellant, the issue must have been
raised for decision before the administrative
body or administrator responsible for the deci-
sion. Wyoming Bancorporation v. Bonham, 527
P.2d 432, 1974 Wyo. LEXIS 241 (Wyo. 1974).

Since the worker failed to challenge the con-
stitutionality of the Worker’s Compensation
Act’s coverage exclusion for injuries caused by
day-to-day living before the Worker’s Compen-
sation Medical Commission, the supreme court
would not rule on the issue. Keck v. State ex rel.
Workers’ Safety & Compensation Div., 985 P.2d
430, 1999 Wyo. LEXIS 102 (Wyo. 1999).

Review of administrative agency ac-
tions. — Review of board of county commis-
sioners’ parliamentary procedural decision that
a tie vote constituted no action and that it could
vote again, involved the board’s procedures and
its authority to engage in the actions at issue,
which presented questions of law subject to a
declaratory judgment action. Hirschfield v.
Board of County Comm’rs, 944 P.2d 1139, 1997
Wyo. LEXIS 119 (Wyo. 1997).

Review of arbitrary finding. — If the oil
and gas conservation commission was arbitrary
in its finding that the lessee had the right
under prior orders of the commission to desig-
nate a drilling unit, that was a matter which
could be raised only by petition for review
under the provisions of this rule, and not by a
collateral attack. Mitchell v. Simpson, 493 P.2d
399, 1972 Wyo. LEXIS 221 (Wyo. 1972).

Rule 12.12

Any appeal from determination of
amount of security to be deposited pursu-
ant to § 31-9-202 is governed by the Wyoming
Administrative Procedure Act, § 16-3-114 pro-
viding that the procedure to be followed shall
be in accordance with the Rules of the Supreme
Court. Under subdivision (i) of former Rule
72.1, W.R.C.P,, the judicial review of adminis-
trative action is confined to the record as the
same may be supplemented under the provi-
sions of the preceding subdivision, which allows
additional material evidence in other than con-
tested cases. Thornley v. Wyoming Highway
Dep’t, Motor Vehicle Div., 478 P.2d 600, 1971
Wyo. LEXIS 189 (Wyo. 1971).

Procedure upon certification of factual
issue by court to board. — The board should
adopt a rule whereby, upon certification to the
board by the district court of a factual issue for
initial determination, the board would accept
jurisdiction and proceed in its regular manner
or in a legal manner acceptable to it to make
that determination. Upon completion of the
board’s proceeding, the findings, conclusions,
and order determining the matter, including
the record made if a party or the parties desire
it, could then be certified by the board to the
district court. This would enable the district
court first to review the board’s proceedings in
keeping with the provisions of this rule and
§ 16-3-114, if a party so desires. Upon comple-
tion of that task the district court would then be
enabled to consider and dispose of whatever
matters remained for disposal of the litigation.
Kearney Lake, Land & Reservoir Co. v. Lake De
Smet Reservoir Co., 487 P.2d 324, 1971 Wyo.
LEXIS 230 (Wyo. 1971).

Narrow view of remedy selected is not to
be taken because another remedy is avail-
able. — School Dist. v. Cook, 424 P.2d 751, 1967
Wyo. LEXIS 144 (Wyo. 1967).

When courts may set aside administra-
tive action. — Courts may set aside action of
an administrative agency only where the agen-
cy’s action is arbitrary or fraudulent, or where
there is an illegal exercise of discretion. Wyo-
ming Bancorporation v. Bonham, 527 P.2d 432,
1974 Wyo. LEXIS 241 (Wyo. 1974).

When case to be remanded. — If, after an
appropriate hearing on a motion showing the
necessity for consideration of further matter or
facts, the court finds that all pertinent material
matter or facts have not received the attention
of the administrative agency, then the case
should be remanded to the proper committee
authorized to carry on the organization func-
tion, to receive and consider the evidence, and
revise or confirm its decision, within the au-
thority delegated to it, within its judgment.
Geraud v. Schrader, 531 P.2d 872, 1975 Wyo.
LEXIS 128 (Wyo.), cert. denied, 423 U.S. 904,
96 S. Ct. 205, 46 L. Ed. 2d 134, 1975 U.S.
LEXIS 3003 (U.S. 1975).

VIII. JOINT APPEALS

Former Rule 72.1, W.R.C.P., allowed a
joinder of independent claims under the
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petition for review so that disposal might be
made in one hearing of the claimed indepen-
dent remedies. Tri-County Elec. Ass’m v. Gil-
lette, 525 P.2d 3, 1974 Wyo. LEXIS 226 (Wyo.
1974).

IX. INDEPENDENT ACTION

Appellants not prejudiced by trial
court’s refusal to permit issue to be raised
on review. — Because appellants may pursue
the remedies set forth in subdivision (¢) of
former Rule 72.1, W.R.C.P.,, by independent
action as well as by petition for review, they are
not prejudiced by the trial court’s refusal to
permit an issue to be raised upon review, as
under such circumstances the trial court, which
is charged with the task of conducting orderly
proceedings, has wide discretion in determin-
ing what additional remedies may be pursued
upon review. Bruegman v. Johnson Ranches,
Inc., 520 P.2d 489, 1974 Wyo. LEXIS 193 (Wyo.
1974).

Sufficiency of petition. — Although a peti-
tion contains no claim or allegation that an
administrative official, in performance of his
statutory duties, acted unlawfully or arbi-
trarily or that he abused his discretion, this
would not prevent relief being granted under
subdivision (c) of former Rule 72.1, W.R.C.P,, to
a petitioner if indeed such was the case.
Shepard v. Tucker, 478 P.2d 605, 1971 Wyo.
LEXIS 188 (Wyo. 1971).

Subdivision (¢) of former Rule 72.1,
W.R.C.P.,, enabled court to hear matters
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beyond administrative record. — It is only
by virtue of subdivision (c) of former Rule 72.1,
W.R.C.P, that a court was enabled to hear other
matters beyond the administrative record. Tri-
County Elec. Ass’n v. Gillette, 525 P.2d 3, 1974
Wyo. LEXIS 226 (Wyo. 1974).

If such issues are germane. — Issues
beyond those raised before an agency must be
germane to the proceedings before the admin-
istrative agency to be considered on a petition
for review. Bruegman v. Johnson Ranches, Inc.,
520 P.2d 489, 1974 Wyo. LEXIS 193 (Wyo.
1974).

Mandamus. — Although this rule provides
for the availability of mandamus action under
the petition for review or by independent ac-
tion, it furnishes no basis for application of such
a remedy unless it be germane to the proceed-
ings in the administrative agency. Rolfes v.
State, 464 P.2d 531, 1970 Wyo. LEXIS 152
(Wyo. 1970).

Declaratory judgment and mandamus
actions challenging driver license revoca-
tions properly considered. — Declaratory
judgment and mandamus actions filed by driv-
ers whose licenses had been revoked, challeng-
ing the interpretation by the department of
motor vehicles of the statute upon which the
department relied in refusing to restore the
drivers’ driving privileges, even though filed
beyond 30 days from the rulings by indepen-
dent hearing officers revoking the licenses,
were properly considered by the district court.
State v. Kraus, 706 P.2d 1130, 1985 Wyo. LEXIS
573 (Wyo. 1985).

13.
THE PETITION FOR A WRIT OF REVIEW

Cross references. — For appeals from
courts of limited jurisdiction, see § 5-2-119.

Conversion not appropriate. — Because
two partial summary judgment orders in favor
of a former wife relating to a child support
arrearage were not final under Wyo. R. Civ. P.
54(b), an appeal was dismissed. Moreover, the
appeal did not fall under Wyo. R. App. P. 1.05
nor was it the type that warranted conversion
to a petition for a writ of review under Wyo. R.
App. P. 13. Witowski v. Roosevelt, 2007 WY 70,
156 P.3d 1001, 2007 Wyo. LEXIS 76 (Wyo.
2007).

Remedy for violation of constitutional
rights. — Final judgments or orders of a dis-
trict court entered upon petitions filed pursu-

Rule 13.01. Generally.

ant to chapter 14 of title 7, which provides a
remedy for the violation of constitutional
rights, will be considered in the Supreme Court
only if in the form required by this rule. Such
petitions may be accompanied by a request that
counsel be appointed. Smizer v. State, 763 P.2d
1254, 1988 Wyo. LEXIS 140 (Wyo. 1988).

Decisions of Parole Board. — Given the
Wyoming legislature’s clear intent to prohibit
such review, as expressed in § 7-13-402, it is
quite likely the Wyoming supreme court would
hold that judicial review of a decision of the
Wyoming Board of Parole by writ of review is
not permissible. Hamill v. Ferguson, 937 F.
Supp. 1517, 1996 U.S. Dist. LEXIS 17115 (D.
Wyo. 1996).

(a) All applications to the supreme court for interlocutory or extraordinary
relief from orders of the chancery court and district courts, including such
applications as are established by statute (e.g., Wyo.Stat.Ann. § 5-2-119 and
7-14-107), may be made as petitions for a writ of review. Granting of a petition
is within the discretion of the supreme court.
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(b) All applications to a district court for interlocutory or extraordinary
relief from orders of administrative agencies and the municipal and circuit
courts, including such applications as are established by statute, may be made
as petitions for a writ of review. Granting of a petition is within the discretion
of the district court.

(c) The petitioner for a writ of review shall specifically state the nature of
review desired and the relief sought.

(d) Writs of habeas corpus, mandamus, prohibition, quo warranto or any
prerogative writ shall be treated as a writ of review under these rules. In any
petition made to the supreme court for a writ to be issued in the exercise of its
original jurisdiction and for which an application might have been lawfully
made to some other court, the petition shall set forth the circumstances why,
in the opinion of the petitioner, the writ should issue originally from the
supreme court and not from such other court. The petition shall also name the
real party or parties in interest, or whose interest would be directly affected by

the proceedings.

History:

Amended May 4, 2001, effective September 1,
2001; amended December 2, 2002, effective
January 6, 2003; amended April 6, 2015, effec-
tive July 1, 2015; amended August 23, 2017,
effective November 1, 2017; amended October
12, 2021, effective January 1, 2022.

Application for writ of review proper. —
In defendant’s aggravated assault case, where
the district court concluded that the prosecu-
tion’s conduct provided grounds for a mistrial,
granted the defense motion, and dismissed the
case with prejudice on the basis of speedy trial
concerns, the State’s writ of review was appro-
priate. The State had no other adequate rem-
edy, the issues presented were of constitutional
magnitude and public importance, and it was
not established that allowing the writ would
place defendant in jeopardy for a second time.
State v. Newman, 2004 WY 41, 88 P.3d 445,
2004 Wyo. LEXIS 48 (Wyo. 2004).

Appeal notice treated as petition for
writ of review. — Petitioner’s notice of appeal
was treated as a petition for writ of review and
was therefore not untimely, since grant of such
a petition was discretionary with supreme
court; failure to file petition within eleven day
time limit was not jurisdictional, but merely a
factor for court to consider in its disposition of
petition. Kittles v. Rocky Mt. Recovery, Inc., 1
P.3d 1220, 2000 Wyo. LEXIS 77 (Wyo. 2000).

State prisoner’s Fed. R. Civ. P. 60(b)(1) mo-

tion was properly denied because the record
made clear that his § 2254 petition was not
timely filed under 28 U.S.C.S. § 2244(d) in that
the district court properly included the entire
time from the filing of the state postconviction
motion to the eventual denial of certiorari of his
conviction for bribery under Wyo. Stat. Ann.
§ 6-5-102(a). An additional 45-days of statu-
tory tolling was not required because the pris-
oner’s appeal of the denial of postconviction
relief was not the procedurally proper manner
to seek review pursuant to Wyo. Stat. Ann.
§ 7-14-107 and Wyo. R. App. P. 13.01(a). Stan-
ton v. Wyoming AG, 401 Fed. Appx. 313, 2010
U.S. App. LEXIS 21199 (10th Cir. Wyo. 2010),
cert. denied, 563 U.S. 910, 131 S. Ct. 1798, 179
L. Ed. 2d 666, 2011 U.S. LEXIS 2423 (U.S.
2011).

Appeal notice treatable as writ of certio-
rari. — There is no inhibition in the court
rules, the state constitution or any legislative
mandate that precludes the Supreme Court
from, on its own motion, considering a notice of
appeal as a petition for writ of certiorari and
proceeding with review on that basis. When-
ever the court determines that review by cer-
tiorari is in the best interest of the state, or its
citizens, it may be invoked. Alexander v. United
States, 803 P.2d 61 (Wyo. 1990).

Certiorari not granted if alternative
remedy available. — Review pursuant to cer-
tiorari is never granted lightly, especially if an
adequate alternative remedy is available. Alex-
ander v. United States, 803 P.2d 61 (Wyo. 1990).

Rule 13.02. When Interlocutory Review May Be Granted.

A writ of review may be granted by the reviewing court to review an
interlocutory order of a trial court in a civil or criminal action, or from an
interlocutory order of an administrative agency, which is not otherwise
appealable under these rules, but which involves a controlling question of law
as to which there are substantial bases for difference of opinion and in which
an immediate appeal from the order may materially advance resolution of the
litigation.



Rule 13.03

Suppression of evidence. — Review of
district court’s decision to suppress admissions
of accused was appropriate where it presented
issues of constitutional magnitude, the evi-
dence was important to the prosecution be-
cause of the limited amount of evidence, and
whether the court erred concerning the state’s
burden of proof presented a significant ques-
tion. State v. Evans, 944 P.2d 1120, 1997 Wyo.
LEXIS 115 (Wyo. 1997).

Joinder. — Where a joinder issue had not
been addressed by the Wyoming Supreme
Court previously, it was not error to allow
review by writ; the fact that a district court’s
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decision on the matter was discretionary did
not bar review either. Grove v. Pfister, 2005 WY
51, 110 P.3d 275, 2005 Wyo. LEXIS 57 (Wyo.
2005).

Review granted upon conversion of no-
tice of appeal. — Even though an order grant-
ing partial summary judgment did not have the
required certification under W.R.C.P. 54(b), an
appellate court still could review the case by
converting the notice of appeal into a writ of
review under W.R.A.P. 13.02. Stewart Title
Guar. Co. v. Tilden, 2005 WY 53, 110 P.3d 865,
2005 Wyo. LEXIS 58 (Wyo. 2005).

Rule 13.03. Petition and Response to Petition.

(a) A petition for a writ of review must be filed with the reviewing court
within 15 days after entry of the order from which relief is sought. Each
petition shall be accompanied by:

(1) a docket fee; or

(2) a petitioner in a criminal case eligible to proceed in forma pauperis
shall file a motion for leave to proceed, together with an affidavit document-
ing the petitioner’s inability to pay fees and costs or to give security. The
affidavit shall have attached a statement from the institution in which
petitioner is incarcerated detailing income and expenses for the prior six
months.

(b) Any party may file a response within 15 days after filing of the petition.

(¢) The reviewing court may grant the petition anytime after the 30th day
after entry of the order from which relief is sought or as soon as both the
petition and the response have been filed with the reviewing court. The
petition shall be deemed denied if the reviewing court does not accept review
within 40 days from the date of filing of the petition.

(d) Rule 1.01 applies.

History:
Amended May 4, 2001, effective September 1,
2001; amended July 26, 2006, effective Decem-

The 2006 amendment, in (c), changed
“22nd” to “30th” day, and “30 days from date of
the petition” to “40 days from the date of the

ber 1, 2006; amended April 6, 2015, effective
July 1, 2015.

petition”.

Rule 13.04. Contents of Petition for Writ of Review.

The petition shall be captioned in the reviewing court and a copy, without
attachments, shall be served upon the respondent(s) and the trial court and/or
administrative agency whose decision is subject to review. The petition shall
contain concise statements of the following:

(a) The nature of the review desired and the relief sought;

(b) The facts necessary to an understanding of the controlling questions of
law determined by the lower court or administrative agency;

(c) The question itself;

(d) The principles of law upon which petitioner relies, with citation of
authorities in support but without argument;

(e) A statement explaining why the ends of justice require review;

(f) A certification that the petition is not interposed for purpose of delay;
and

(g) A certification that no notice of entry of the order sought to be reviewed
was provided, if such is the case.
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History:

Amended April 6, 2015, effective July 1, 2015;
amended October 12, 2021, effective January 1,
2022.

Rule 13.08

This rule should be followed by litigants who
seek a writ of certiorari, but it is not binding on
the Supreme Court when it elects to grant the
writ of our own motion. Alexander v. United

States, 803 P.2d 61 (Wyo. 1990).
Court may grant writ on own motion. —

Rule 13.05. Exhibits and Attachments to the Petition for a Writ of
Review.

Unless otherwise ordered by the reviewing court, copies of the following
shall be attached as exhibits to all petitions for a writ of review:
(a) All relevant pleadings;
(b) The order sought to be reviewed;
(c) All pertinent findings of fact and conclusions of law and memorandum
opinions; and
(d) Any other documents or exhibits petitioner may deem essential.

History:
Amended May 4, 1999, effective October 1,
1999.

Rule 13.06. Stay of Lower Court or Administrative Agency Proceed-
ings.

A petition for a writ of review shall not stay proceedings in the trial court or
administrative agency unless the trial court or agency, or reviewing court, so
orders.

Rule 13.07. Writ of Review.

(a) The order granting the writ of review may set forth the particular issue
or point of law which will be considered and may be on such terms as the
reviewing court conditions. If the petition is granted, all proceedings including
briefing, designation and transmission of the record shall be within the time
and in the manner required for appeals unless otherwise ordered by the
reviewing court. In cases where preparation of the trial court record is
necessary, petitioner(s) shall pay to the clerk of the trial court the docketing fee
applicable to appeals from that court. Failure to pay the docketing fee within
30 days of entry of the order granting the petition may result in dismissal of
the case. Pursuant to Rule 3.02(c), any audio recording relevant to the review
shall be transcribed and filed as part of the record. Oral argument will not be
held except at the direction of the reviewing court.

(b) If the petition for writ of review is denied, then the case shall be closed
upon entry of the order denying review and no petition for reconsideration or
rehearing will be allowed.

amended August 23, 2017, effective November
1, 2017.

History:
Amended April 6, 2015, effective July 1, 2015;

Rule 13.08. Disposition of the Writ when Granted.

If the writ of review is granted, the reviewing court may reverse, vacate,
remand or modify the decision for errors appearing on the record.

Supreme Court may correct district
court abuse. — In the exercise of its discre-
tionary review of a matter on a writ of certio-

rari, the Supreme Court may order relief to
correct an abuse of district court discretion. V-1
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Oil Co. v. Ranck, 767 P.2d 612, 1989 Wyo.
LEXIS 13 (Wyo. 1989).

Rule 13.09. Duties of Clerks.

When a petition for a writ of review is decided, the clerk of the reviewing
court shall enter that order and shall serve the order on the trial court or
administrative agency and counsel of record either by CTEF or mail.

14.
SERVICE OF PAPERS AND COMPUTATION OF TIME

Rule 14.01. Service; How Made.

(a) Whenever, under these rules, service is required or permitted to be made
upon a party represented by an attorney, the service shall be made upon the
attorney unless personal service upon the party is ordered by the court. Service
upon the attorney or upon the party shall be made by delivering a copy to that
party or by mailing it to the last known address.

(b) Delivery of a copy within this rule means handing it to the attorney or to
the party, or leaving it at the party’s office with the clerk or other person in
charge, or leaving it in a conspicuous place, or, if the office is closed or the
person to be served has no office, leaving it at the party’s dwelling house or
usual place of abode with some member of the family over the age of 14 years
who resides there or otherwise, as provided in Wyo. R. Civ. P. 5. Service by mail
is complete upon mailing.

(¢) For all cases filed through CTEF, the notice of electronic filing that is
automatically generated constitutes service of the document on CTEF users
and the additional service of a hardcopy is not necessary. Each registered user
of the CTEF system is responsible for assuring that their email account is
current, is monitored regularly, and that email notices are opened in a timely
manner. The notice of electronic filing generated by CTEF does not replace the
certificate of service on the document being filed.

(d) The registered user’s name and password required to submit documents
to the CTEF serve as the user’s signature on all electronic documents filed with
the Court. An electronically filed document shall contain a signature line in the
following manner: s/ Attorney’s Name.

History: Source. — Rule 6, W.R.C.P.,; former Rule 20,
Amended April 6, 2015, effective July 1,2015.  Sup. Ct.

Rule 14.02. Computation of Time.

In computing any period of time prescribed or allowed by these rules, or by
order of court, the day of the act, event or default from which the designated
period of time begins to run shall not be included. The last day of the period so
computed shall be included, unless it is a Saturday, a Sunday, or a legal
holiday, or, when the act to be done is the filing of a paper, a day on which
weather or other conditions have closed the office of the clerk of the court, in
which event the period runs until the end of the next day which is not one of
the above described days. As used in this rule “legal holiday” includes any day
officially recognized as a legal holiday in this state by designation of the
legislature, appointment as a holiday by the chief justice of the Wyoming
Supreme Court, or any day designated as such by local officials.
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History:
Amended April 6, 2015, effective July 1, 2015.

Rule 14.03. Additional Time After Service by Mail.

(a) Whenever a party has the right, or is required to do some act or take
some proceedings within a prescribed period from or after the service of a brief,
notice or other paper upon that party, and the brief, notice or other paper, is
served upon the party by mail, three days shall be added to the prescribed
period. No additional time shall be added if the party is served electronically
through the court’s electronic filing system.

(b) When a party is required to take action within a prescribed period after
filing or date certain, no additional time shall be added for service by mail to

the prescribed period or date certain.

History:

Amended April 6, 2015, effective July 1, 2015;
amended August 23, 2017, effective November
1, 2017.

Comment. — The three additional days for

Three-day mailing extension should be
computed separately from original time
period, and should not be merely added to the
original time period. Sellers v. Employment
Sec. Comm’n, 760 P.2d 394, 1988 Wyo. LEXIS
111 (Wyo. 1988).

Revision of this rule did not apply retro-

mailing shall be computed as part of the origi-
nal period and not as a separate period (over-
ruling Sellers v. Employment Sec. Comm’n, 760
P.2d 394 (Wyo. 1988)).

actively to render petition for review untimely.
Wright v. State ex rel. Workers’ Safety & Com-
pensation Div.,, 978 P.2d 1162, 1999 Wyo.
LEXIS 57 (Wyo. 1999).

Law reviews. — Tyler J. Garrett, Anatomy
of a Wyoming Appeal: A Practitioner’s Guide for
Civil Cases, 16 Wyo. L. Rev. 139 (2016).

Rule 14.04. Pro Se Filings by Inmates.

Any document under these rules which is filed pro se by an inmate who is
confined in a penal institution and who is a party in either a civil or criminal
case is timely filed if that document is deposited in the institution’s internal
mail system on or before the last day allowed for filing by these rules or by
court order. If an institution has a system designed for legal mail, the inmate
must use that system to receive the benefit of this rule. Timely filing shall be
shown by a written certification appended to the document that the document
was so filed or the appearance on the inmate mailing of a stamp indicating the
date of its receipt by the institution’s mail system.

History:
Added July 26, 2006, effective December 1,
2006.

Rule 14.05. Pro Se Filings by Criminal Appellant Represented by
Counsel.

In any appeal where a criminal appellant is represented by counsel, the
appellant may not file any pro se brief, motion, or other pleading, with the
following two exceptions: the appellant may file a pro se motion to terminate
counsel’s representation in the appeal and/or the appellant may also file a
motion for leave to consider a pro se supplemental brief, i.e., a brief in addition
to the one filed by counsel. The motion for leave to file shall be accompanied by
the proposed pro se supplemental brief and shall be contemporaneously served
on appellant’s counsel of record and the State of Wyoming. If a pro se brief is
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presented for filing without a motion for leave to file the same, the clerk of
court shall acknowledge receipt, retain the brief, and notify appellant, appel-
lant’s counsel of record, and the State of Wyoming that the brief will not be filed
or considered unless (1) appellant files the required motion for leave to file and
(2) the Court grants the motion for leave to file.

History:
Added April 6, 2015, effective July 1, 2015.

Rule 15. Petition for Reinstatement.

(a) A petition for reinstatement of a case in the appellate court, after
dismissal, shall be by petition to the appellate court, signed by counsel, stating
the reasons, and supported by a showing, in writing, as may be essential. The
petition shall be filed within 15 days after the order of dismissal has been
entered and shall contain the points and authorities upon which petitioner
relies. Rule 1.01 applies. A copy of such petition shall also be served on the
counsel for opposing party.

(b) Counsel for opposing party shall have 15 days after such service within
which to file with the court any objections to the petition, covering the points
and authorities upon which the opposing party relies. The opposing party shall
also serve upon counsel for the petitioner a copy of the objections.

(c) There shall be no oral argument on the petition and the objections, unless
requested by the court. If the appeal is reinstated, the court will establish a
new briefing schedule. If reinstatement of the appeal is denied, the case shall
be closed.

History: application for rehearing under Wyo. R. App. P.

Amended July 26, 2006, effective December
1, 2006; amended April 6, 2015, effective July 1,
2015.

Source. — Former Rule 19, Sup. Ct. (applied
in Brown v. Riner, 496 P.2d 907 (Wyo. 1972)).

The 2006 amendment added the third sen-
tence.

Applicability. — District court’s dismissal
of an appeal from an administrative ruling
denying unemployment benefits could not be
challenged through a motion for relief under
Wyo. R. Civ. P. 60, even if considered as an

Rule 16. Motions.

9.07 or a petition for reinstatement under this
rule. The above rules did not apply, in light of
the absence of anything in Wyo. R. App. P. 12.01
and the scope of the civil rules as defined in
Wyo. R. Civ. P. 1 to indicate that other civil or
appellate rules might extend to Wyo. R. App. P.
12 agency appeals. KMO v. State, 2012 WY 100,
280 P.3d 1216, 2012 Wyo. LEXIS 105 (Wyo.
2012).

Law reviews. — Tyler J. Garrett, Anatomy
of a Wyoming Appeal: A Practitioner’s Guide for
Civil Cases, 16 Wyo. L. Rev. 139 (2016).

(a) Motions submitted to an appellate court shall be filed with the clerk and
served in accordance with Rule 14.

(b) A motion directed to a subject matter which may substantially affect the
disposition of a case shall, at the time of filing, be supported by a memorandum
of points and authorities. The motion and memorandum may be combined and
filed as one document. Rule 1.01 applies. Upon filing, such motion and
memorandum shall be served upon the adverse party or the attorney of record
who, within 15 days after service, may file and serve a similar memorandum.
The court may resolve a motion without oral argument, or may order a
hearing. All motions not previously determined shall be heard or submitted at
the time regularly assigned for the hearing of the case. All motions shall be in
the same form as described in Rule 7.05(b).
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History:

Amended May 4, 2001, effective September 1,
2001; amended July 26, 2006, effective Decem-
ber 1, 2006; amended April 6, 2015, effective
July 1, 2015.

Source. — Former Rule 6, Sup. Ct.

The 2006 amendment, added the second
sentence.

Appeal dismissed where noncompliance
with Rule 54(b), W.R.C.P — Where there has

Rule 17.02

been noncompliance with Rule 54(b), W.R.C.P.,
in that the liabilities of fewer than all of the
parties have been determined, and there has
been no express determination that there is no
just reason for delay, the appeal will be dis-
missed upon motion. Hoback Ranches, Inc. v.
Urroz, 622 P.2d 948, 1981 Wyo. LEXIS 324
(Wyo. 1981).

Law reviews. — Tyler J. Garrett, Anatomy
of a Wyoming Appeal: A Practitioner’s Guide for
Civil Cases, 16 Wyo. L. Rev. 139 (2016).

17.
SUBSTITUTION OF PARTIES

Rule 17.01. Death of a Party.

(a) If a party dies after a notice of appeal is filed, or while a proceeding is
otherwise pending in the appellate court, the personal representative of the
deceased party may be substituted as a party on motion filed by the represen-
tative or by any party with the clerk of the appellate court. The motion of a
party shall be served upon the representative in accordance with the provi-
sions of Rule 14. If the deceased party has no representative, any party may
notify the appellate court of the death on the record and proceedings shall then
be had as the appellate court may direct. If a party against whom an appeal
may be taken dies after entry of a judgment or order in the trial court but
before a notice of appeal is filed, an appellant may proceed as if death had not
occurred.

(b) After the notice of appeal is filed substitution shall be effected in the
appellate court in accordance with this rule. If a party entitled to appeal dies
before filing a notice of appeal, the notice of appeal may be filed by a personal
representative, or, if the party has no personal representative, by the attorney
of record within the time prescribed by these rules. After the notice of appeal
is filed substitution shall be effected in the appellate court in accordance with
this rule.

(¢c) In appeals of criminal convictions, an appeal shall be dismissed if the
convicted person dies.

substitution on appeal as now provided for in
Rule 25(e), W.R.C.P. It is basically an adapta-
tion of the federal rule to conform to our review-
ing system. The federal rule appears to be the
one most copied by other states, i.e., Colorado,
Massachusetts, Montana.

History:

Amended April 6, 2015, effective July 1, 2015;
amended October 12, 2021, effective January 1,
2022.

Note. — This rule specifically provides for

Source. — Rule 43(a), F.R.A.P.
Rule 17.02. Substitution for Other Causes; Incompetency.

If substitution of a party in the appellate court is necessary because of
incompetency or for any reason other than death, substitution shall be effected
in accordance with the procedure prescribed in Rule 17.01.

Source. — Rule 43(b), F.R.A.P.
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Rule 17.03. Public Officers; Death or Separation from Office.

(a) When a public officer is a party to an appeal or other proceeding in the
appellate court in an official capacity and during its pendency dies, resigns or
otherwise ceases to hold office, the action does not abate and the successor is
automatically substituted as a party. Proceedings following the substitution
shall be in the name of the substituted party, but any misnomer not affecting
the substantial rights of the parties shall be disregarded. An order of
substitution may be entered at any time, but the omission to enter such an
order shall not affect the substitution.

(b) When a public officer is a party to an appeal or other proceeding in an
official capacity the public officer may be described as a party by the official
title rather than by name; but the court may require the name to be added.

History: Source. — Rule 43(c), FR.A.P.
Amended April 6, 2015, effective July 1, 2015.

Rule 18. Voluntary Dismissal.

If the parties to an appeal or other proceeding file with the clerk of the
appellate court an agreement that the proceeding be dismissed, specifying the
terms as to payment of costs, the clerk shall enter an order dismissing the case.
An appeal may be dismissed on motion of appellant upon such terms as may be
agreed upon by the parties or fixed by the appellate court. In a criminal case,
a voluntary dismissal shall also be accompanied by an original waiver of
appeal signed by the appellant. No mandate shall issue.

History: Source. — Rule 42(b), FR.A.P.
Amended April 6, 2015, effective July 1, 2015;
amended October 12, 2021, effective January 1,

2022.
19.
APPEARANCE, WITHDRAWAL OR SUBSTITUTION OF
COUNSEL

Rule 19.01. Appearance; Admission Pro Hac Vice.

(a) Definitions.

(1) “Applicant” means a member of the bar of any state, district or
territory of the United States applying for admission pro hac vice.

(2) “Local counsel” means an active member of the Wyoming State Bar.

(3) “Rule 8” refers to Rule 8 of the Rules Governing the Wyoming State

Bar and the Authorized Practice of Law.

(b) Counsel or firms shown as participating in the filing of any motion, other
pleading, or brief in the appellate court shall, unless otherwise indicated, be
deemed to have appeared in the cause. Counsel shall not include the name of,
nor allow the signature of, any attorney not admitted pro hac vice by the
appellate court on any motion, pleading or brief.

(¢) Any attorney who is not an active member of the Wyoming State Bar
must seek admission pro hac vice upon a motion made by local counsel in order
to appear in any matter in a Wyoming appellate court. The applicant must also
be a member in good standing of the bar of another jurisdiction. Admission pro
hac vice in a trial court does not confer admission before an appellate court.

(d) Unless otherwise ordered, a motion to appear pro hac vice may be
granted only if the applicant complies with Rule 8 and associates with local
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counsel. Unless excused by the court, local counsel must sign all papers filed,
be present in court during all proceedings in connection with the case, and
have full authority to act for and on behalf of the client(s) in all matters in
connection with the case.

(e) Applicants consent to the exercise of disciplinary jurisdiction by the court
over any alleged misconduct which occurs during the progress of the case in

which the attorney so admitted participates.

History:

Amended May 4, 2001, effective September 1,
2001; amended October 28, 2004, effective
March 1, 2005; amended April 6, 2015, effective
July 1, 2015.

The 2004 amendment inserted (a) and re-

ingly, and otherwise modified the rule to re-
quire that admission pro hac vice be granted
upon compliance with Rule 11 of the Rules
Providing for the Organization and Govern-
ment of the Bar Association and Attorneys at
Law of the State of Wyoming.

Source. — Rule 12-302B, N.M.R. App. P.

designated the remaining subsections accord-

Rule 19.02. Withdrawal.

No attorney or firm who has appeared in a cause on appeal may withdraw
from it without written consent of the appellate court filed with the clerk. Such
consent may be conditioned upon substitution of other counsel by written
appearance or upon written statement submitted by the client acknowledging
withdrawal of counsel and stating a desire to proceed pro se.

History:
Amended April 6, 2015, effective July 1, 2015.

Source. — Rule 12-302C, N.M.R. App. P.

Rule 19.03. Notice of Withdrawal or Substitution.

Notice of withdrawal or substitution of counsel shall be given to all parties
either by withdrawing counsel or by substituted counsel and proof of service
filed with the clerk. If an attorney ceases to act in a cause for a reason other
than withdrawal with consent, upon motion of any party, the court may require
the taking of such steps as it may deem advisable to insure that the cause will
proceed.

History:
Amended April 6, 2015, effective July 1, 2015.

Source. — Rule 12-302D, N.M.R. App. P.

Rule 20. Hearings of Supreme Court Causes Before a District Court.

Whenever a cause over which the supreme court has original jurisdiction is
pending, the court may direct any district judge of the state to conduct a
hearing at any county seat in the state. The judge conducting hearing shall
make findings of fact and conclusions of law and shall forward the entire
proceedings and record properly certified, to the supreme court for final
determination of the cause.

Source. — Former Rule 24, Sup. Ct. (cited in
Reilly v. Karn, 520 P.2d 838 (Wyo. 1974)).

Rule 21. Motion Based on Ineffective Assistance of Trial Counsel.

(a) Following the docketing of a direct criminal appeal, the appellant may
file, in the trial court, a motion claiming ineffective assistance of trial counsel.
The motion may be used to seek a new trial or to seek plea withdrawal. The
motion shall be filed prior to the filing of the appellant’s initial appellate brief.
Upon a showing of extraordinary circumstances, the appellate court may grant
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leave to file a motion after appellant has filed his brief, but in no event shall a
motion be filed after the case has been taken under advisement by the
appellate court. A copy of the motion shall be served upon all trial counsel and
the appellate court. The motion shall contain nonspeculative allegations of
facts which, if true, could support a determination that counsel’s representa-
tion was deficient and prejudiced the appellant. Any claims of ineffectiveness
not made in the motion shall not be considered by the trial court unless the
trial court determines that the interests of justice or judicial efficiency require
the consideration of issues not specifically indicated in the motion. A response
may be filed within 15 days after the motion is served.

(b) Upon the filing of the motion, briefing in the appeal shall be stayed until
further notice from the appellate court.

(¢) The trial court may grant or deny the motion without a remand from the
appellate court. The trial court shall determine the motion within 90 days after
the motion is filed, unless the determination is continued by written order of
the trial court, which continuation may not exceed 90 days from the expiration
of the initial 90 day period, unless the appellate court orders a further
extension. If the trial court enters such a continuation order, the trial court
shall provide a copy of the order to the appellate court. In no event shall a
motion filed under this rule be deemed denied. The trial court shall enter an
order determining the motion.

(d) The order determining the motion shall include findings of fact and
conclusions of law concerning the claimed deficient performance by counsel
and the claimed prejudice suffered by appellant as a result. When disposition
of a motion filed under this rule is made without a hearing, the order shall
include a statement of the reason(s) for determination without hearing. The
clerk of the trial court shall provide the clerk of the appellate court with a copy
of the trial court’s order disposing of the motion.

(e) If trial court denies the motion, appellant may file a notice of appeal to
challenge the trial court’s order denying the motion. When such an appeal is
docketed in the appellate court, that appeal shall be consolidated with the
initial direct appeal. If the appellant does not appeal from the trial court’s
order denying the motion, the clerk of the appellate court shall notify the
parties of a new briefing schedule for the initial appeal.

History:
Added April 6, 2015, effective July 1, 2015.

Failure to file motion. — Defendant was
prejudiced by defense counsel’s deficient perfor-
mance for failing to timely file a new trial
motion. On remand pursuant to this rule, the
district court held that it would have granted
the motion in the interest of justice, because
defendant’s conviction for attempted first de-
gree murder was contrary to the weight of the
evidence. Ken v. State, 2011 WY 167, 267 P.3d
567, 2011 Wyo. LEXIS 173 (Wyo. 2011).

Failure to request competency evalua-
tion. — Trial court did not err in denying
defendant’s motion to withdraw his no-contest
plea based on trial counsel’s failure to request a
competency evaluation of defendant, because
while defendant made delusional statements
while in jail, those symptoms did not persist, so
that from the time he was released on bond

through the time of his no-contest plea, there
was no indication that he lacked the capacity to
rationally decide whether to follow counsel’s
advice to plead not guilty by reason of mental
illness. Delgado v. State, 2022 WY 61, 509 P.3d
913, 2022 Wyo. LEXIS 61 (Wyo. 2022).

Motion properly denied. — District court
did not err in denying the motion asserting
defendant’s trial attorney provided ineffective
assistance of counsel when he failed to raise a
challenge under Batson as the prosecutor tes-
tified that he struck Juror #116 because he did
not have a spouse or children, did not have a job
that interacts with people, and had recently
changed jobs, and he or a family member had
been a complainant, defendant, or witness in a
criminal case; and the State’s reasons for uti-
lizing a peremptory challenge on Juror # 116
were neutral and non-discriminatory. Yazzie v.
State, 2021 WY 72, 487 P.3d 555, 2021 Wyo.
LEXIS 80 (Wyo. 2021).
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Rule 22 through 26. [Reserved].

Rule 27. Rules Superseded.

From and after the effective date of these rules, all other rules in conflict
with these rules shall be of no further force or effect.

History: of a Wyoming Appeal: A Practitioner’s Guide for
Amended April 6, 2015, effective July 1, 2015.  Civil Cases, 16 Wyo. L. Rev. 139 (2016).

Law reviews. — Tyler J. Garrett, Anatomy

Rule 28. Title.

These rules shall be known as theWyoming Rules of Appellate Procedure and
may be cited as W.R.A.P.

History:
Amended April 6, 2015, effective July 1, 2015.

Rule 29. Effective Date.

The amendments to these rules shall become effective by order of the
supreme court.

History:
Amended April 6, 2015, effective July 1, 2015.

APPENDICES

These appendices are not a part of the W.R.A.P. and have not been adopted
by the Wyoming Supreme Court as a part of the rules.

Appendix I is a timetable which summarizes the salient time limitations
which are applicable to the appellate process. Again, the timetable should not
be used as a substitute for consulting the applicable rules, but it does provide
a general outline and limited index to the most frequently applicable time
limitations.

Appendix IT consists of forms which may be used by practitioners in drafting
pleadings appropriate to an appeal. However, they are not intended to be a
substitute for careful drafting of appellate pleadings. No attempt is made to
furnish a manual of forms.

The forms and the timetable are intended for illustration only and have not
been adopted as official documents.

APPENDIX I
TIMETABLE FOR LAWYERS ON APPEAL

(Unofficial)

(w/in = within; N of A = Notice of Appeal;
D. Ct. = District Court; S. Ct. = Supreme Court;
Tr. Ct. = Trial Court; App. Ct. = Appellate Court)

Procedure Filed in: When Served
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Notice of Appeal
(Wyo. R. App. P. 2.01,
2.02, 2.03)

Transcript Ordered
(2.05)

Designate transcript
(2.05, 3.02)

Bond for Costs (4.01)
Supersedeas Bond
(4.02)

Docket Fee (2.09)
Designate Record
(3.05)

Statement of Evi-
dence when no tran-
script (3.03)

Transmitting Record
(3.05)
Time for filing briefs
(7.06)

Amicus Curiae Brief
(7.12)

Settings (8.01)
Expedited docket

Objection to expe-
dited docket

Oral argument

WYOMING COURT RULES

Tr. Ct.

From Reptr.

Tr. Ct.

Tr. Ct.
Tr. Ct.

Tr. Ct.
Tr. Ct.

Tr. Ct.

Tr. Ct. Clerk

App. Ct.

App. Ct.

App. Ct.

Any party

App. Ct.

w/in 30 days after entry of
judgment, or appealable or-
der; or w/in 15 days thereaf-
ter for excusable neglect; or
w/in 15 days after original
notice filed, for any other
party; or w/in 30 days from
entry of order made on mo-
tions 50(b), 52(b), and 59
W.R.C.P; 29(c), 33, and 34
W.R. Cr. P; or w/in 30 days
after above motions deemed
denied

Concurrently with filing N of
A

With N of A

When N of A filed
At or before filing N of A

With N of A
With brief With response
brief With reply brief

Appellant prepares filed in
Tr. Ct. w/in 35 days filing N
of A w/in 15 days after ser-
vice appellee may amend or
object

w/in 5 working days after
reply brief filed or due

w/in 45 days after service of
notice case docketed in App.
Ct.

w/in 45 days after service of
appellant brief, appellee
must file

w/in 15 days after service of
appellee brief, appellant may
file reply brief

Filed w/in 11 days after prin-
cipal brief of party being
supported, or 11 days after
first brief of any party

App. Ct. clerk will notify by
mail

w/in 15 days after entry of
order assigning to expedited
docket

Clerk will notify

102

By appellant

Evidence of
order filed or
endorsed on N
of A

Appellant

Appellant
Appellant Ap-
pellee Appel-
lant

Serve on ap-
pellant

To clerk of
App. Ct.
Served by ap-
pellant, see
1.01

Served by ap-
pellee, see 1.01

See 1.01

All counsel

All counsel
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Rehearing (9.08)

Answer to application
for rehearing (9.09)
Mandate (9.10)

Certification of ques-
tions of law (11)
Briefs (11.06)

Administrative
agency review (12)
Petition Filed (12.04)

Record transmitted
(12.07)

Motion for certifica-
tion (12.09)
Response to motion
for certification
(12.09)
Certification (12.09)

Writ of Review (13)
Petition (13.03)

Response to petition
Time Computation
(14)

Reinstatement after
dismissal (15)

RULES OF APPELLATE PROCEDURE

App. Ct.

App. Ct.

App. Ct.

App. Ct.

D. Ct.

D. Ct.

D. Ct.

App. Ct.

App. Ct.

App. Ct.

App. Ct.

w/in 15 days after decision

w/in 15 days after rehearing
granted

w/in 15 days after decision,
or after denial of rehearing

w/in 45 days from notice to
all parties of agreement to
answer

w/in 45 days from service of
appellant brief

w/in 30 days after agency
written notice of decision; or
w/in 30 days thereafter if D.
Ct. extends time period (Ap-
pellant orders transcript
when petition filed)

w/in 60 days after service of
petition or as allowed by D.
Ct., agency shall transmit
record to D. Ct. Notice of
transmittal by agency, by
personal letter to judge and
notice to all parties.

w/in 30 days of filing petition
for review

w/in 15 days from service of
motion

Not later than 60 days after
petition for review filed, but
not sooner than 15 days af-

ter motion for certification
filed

w/in 15 days of entry of or-
der from which review is
sought

w/in 15 days of filing of peti-
tion

w/in 15 days after dismissal
w/in 15 days of service oppo-

nent may serve objections
and briefs

Appx.
Serve on op-
posing party,
see 1.01
Serve appli-

cant, see 1.01
To all counsel

Appellant

Opposing
party

Any party

Any party

Any party

Any party

Any party
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Motions App. Ct. Copy of motion and memo of
authorities shall be served
on adverse party or attorney
w/in 15 days of service, any
response to motion

HISTORY: of a Wyoming Appeal: A Practitioner’s Guide for
Amended April 6, 2015, effective July 1, 2015.  Civil Cases, 16 Wyo. L. Rev. 139 (2016).

Law reviews. — Tyler J. Garrett, Anatomy
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APPENDIX II
FORMS
IN THE DISTRICT COURTINANDFOR__ COUNTY, WYO-
MING
Appx. 11
)
AB., )
)
Petitioner, )
)
)
vs. ) Civil Action No.
)
)
C.D, )
)
Respondent. )
)
)
PETITION FOR REVIEW OF ADMINISTRATIVE ACTION
Petitioner, | by and through undersigned attorney and pursuant
to Wyo. R. App. P. 12, hereby petitions the court for judicial review of the final
administrative agency decision dated (year). As grounds for

this petition, Petitioner states as follows:

I. Jurisdiction and Venue.
A certified copy of the agency decision from which Petitioner seeks judicial
review is attached to this petition as Appendix A.

II. Issues and Nature of Review Sought.

III. Relevant Facts.

IV. Conclusion.

WHEREFORE, Petitioner prays that the court grant its petition for judicial
review in this matter.

Respectfully submitted,

Attorney for Petitioner
Address

Telephone number
FAX/Modem number
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IN THE SUPREME COURT, STATE OF WYOMING

TERM, A.D. (year) __

C.D.

Appellant,

vs. Case No.
A.B.

Appellee.

N N N N N N N N N N

MOTION TO FILE BRIEF AS AMICUS CURIAE
by and through undersigned attorney and pursuant to Wyo. R.
App. P. 7.12 hereby moves the court for permission to file a brief as amicus

curiae in the above-entitled matter. As grounds for this motion, ___ states as
follows:
[Insert concise explanation of reasons for motion to file amicus brief.]
WHEREFORE, , prays that the court enter its order allowing it to
submit a brief in this appeal as amicus curiae.
DATED this dayof __  (year).

Attorney for Movant
Address

Telephone number
FAX/Modem number
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IN THE DISTRICT COURTINANDFOR___ COUNTY, WYO-
MING

AB,

Plaintiff,

vs. Civil Action No.

C.D,,

Defendant.

N N e N N N N N N N N

ORDER CERTIFYING QUESTION TO SUPREME COURT
The court, [based upon the stipulation of the parties/based upon its own
motion], having reviewed the file and being otherwise fully advised in the
premises finds that it would be in the interests of justice to certify the following
question of law to the Wyoming Supreme Court:
[Question of law presented.]
The undisputed facts relevant to this question are as follows:

[Insert statement of undisputed relevant facts or reference attached stipu-
lation of undisputed facts.]

The nature of the controversy and procedural context in which the question
arose are as follows:

[Insert statement of nature of controversy and procedural history of question
or reference attached stipulation of nature of controversy and procedural
history of the question.]

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that the
above-stated question of law is certified to the Wyoming Supreme Court for
such further proceedings as the Supreme Court should order.

DATED this dayof __ (year).

DISTRICT JUDGE
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IN THE SUPREME COURT, STATE OF WYOMING

TERM, A.D. (year)

C.D.

Appellant,

vs. Case No.

AB.

Appellee.

N e N N N N N N N N N

MOTION TO DISMISS APPEAL
Appellee, __ | by and through her undersigned attorney hereby
moves this court to dismiss the above-entitled appeal based on the following
grounds:

[State grounds for dismissal here and/or in
accompanying memorandum.]
WHEREFORE, Appellee prays that the court dismiss this appeal and grant
Appellee such other and further relief as it deems just and equitable.

Respectfully submitted,

Attorney for Appellee
Address

Telephone number
FAX/Modem number
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IN THE SUPREME COURT, STATE OF WYOMING

TERM, A.D. (year)

)
C.D. )
)
Appellant, )
)
)
vs. ) Case No.
)
)
A.B. )
)
Appellee. )
)
MOTION FOR EXTENSION OF TIME TO FILE BRIEF
by and through undersigned attorney hereby moves the
court
(Appellant/Appellee)
for an extension of time in which to file its brief in the above-entitled matter
through
and including the day of __ | (year). As grounds for this
motion,
states as follows:
(Appellant/Appellee)
[State explanation of good cause for extension here.]
WHEREFORE, prays that the court grant this request for an
extension.

Respectfully submitted,

Attorney for Appellee
Address

Telephone number
FAX/Modem number
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IN THE SUPREME COURT, STATE OF WYOMING

TERM, A.D. (year)

C.D.

Appellant,

vs. Case No.

AB.

Appellee.

N e N N N N N N N N N

ORDER GRANTING EXTENSION OF TIME TO FILE BRIEF
The court, having considered the motion of for an
extension

(Appellant/Appellee)
of time in which to file a brief in this matter and having reviewed the file and
being otherwise fully advised in the premises determines that good cause
exists to grant the requested extension.

IT IS THEREFORE ORDERED that shall have
through
(Appellant/Appellee)
the _ dayof __ (year) to file and serve a brief in this matter.

For the Court:

Justice
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IN THE DISTRICT COURTINANDFOR___ COUNTY,
WYOMING

)

AB, )
)

Plaintiff, )
)
)

vs. ) Civil Action No.
)
)

C.D,, )
)

Defendant )
)

)

NOTICE OF APPEAL
TO THE CLERK OF THE ABOVE CAPTIONED DISTRICT COURT:

NOTICE IS HEREBY GIVEN that appeals the
(Appellant)

, (description of judgment/order from which appeal is taken)

entered in the above-entitled matter on (year), to the
Supreme Court of the State of Wyoming. A copy of said Order is attached to this
notice as Exhibit A.

Appellant further hereby certifies that all relevant portions of the transcript
of evidence deemed necessary for this appeal have been ordered and proper
arrangements for payment of the transcript have been made.

DATED this

dayof __ (year).

Respectfully submitted,

By:
Attorney for Appellant
Address

Telephone number
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IN THE SUPREME COURT, STATE OF WYOMING

TERM, A.D. (year) __

)
C.D. )
)
Appellant, )
)
)
vs. ) Case No.
)
)
A.B. )
)
Appellee. )
PETITION FOR REHEARING
by and through undersigned attorney, petitions the court
for a
(Appellant/Appellee)
rehearing of the court’s decision in the above-entitled matter. As grounds for
this petition, states as follows:
(Appellant/Appellee)

[Insert concise explanations of legal grounds for rehearing here or in
accompanying memorandum of law.]

WHEREFORE, Petitioner prays that the court grant a rehearing in this
matter.

Respectfully submitted,

Attorney for Petitioner
Address

Telephone number
FAX/Modem number
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IN THE SUPREME COURT, STATE OF WYOMING

TERM, A.D. (year) __

C.D.

Appellant,

vs. Case No.

AB.

Appellee.

N e N N N N N N N N N

STIPULATION AND MOTION FOR VOLUNTARY DISMISSAL
The parties to the above-entitled appeal, hereby agree and stipulate that
this appeal should be dismissed. [Specific terms as to payment of costs, etc.]
WHEREFORE, the parties to the above-entitled appeal hereby move the
court to enter its order voluntarily dismissing this proceeding pursuant to the
parties’ stipulation.

DATED this dayof __  (year).

Appellant’s Attorney Appellee’s Attorney
Address Address

Telephone number Telephone number

FAX/Modem number FAX/Modem number
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IN THE SUPREME COURT, STATE OF WYOMING

TERM, A.D. (year)

C.D.

Appellant,

vs. Case No.

AB.

— N N N e N N N N

Appellee. )
MOTION TO WITHDRAW AS COUNSEL
__, attorney of record for the [Appellant/Appellee] or [Petitioner/
Respondent] hereby moves the court for permission to withdraw from the
above-entitled appeal. As grounds for this motion to withdraw,
states as follows:
[Grounds for withdrawal including identity of proposed
replacement counsel and status of case.]
WHEREFORE, prays that the court will grant this motion to
withdraw.

Respectfully submitted,

Attorney

Address

Telephone number
FAX/Modem number
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IN THE SUPREME COURT, STATE OF WYOMING

TERM, A.D. (year)

X.

Petitioner,
vs.

Case No.

Y.

Respondent.

N N N e N N N N N N N N

PETITION FOR WRIT OF REVIEW
Petitioner, , by and through undersigned attorney, petitions the
court to enter a writ of review in this matter.
I. Nature of Review Desired and Relief Sought.
A certified copy of the order from which Petitioner seeks a writ of review is
attached to this petition as Appendix A.
II. Relevant Facts.
III. Question(s) Presented.
IV. Applicable Principles of Law.
V. Reasons for Review.
hereby certifies that this Petition is not interposed for pur-
(Petitioner’s attorney)
pose of delay.
WHEREFORE, Petitioner prays that the court grant it a writ of review in
this matter and allow the case to proceed.

Respectfully submitted,

Attorney for Petitioner
Address

Telephone number
FAX/Modem number
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IN THE SUPREME COURT, STATE OF WYOMING

TERM, A.D. (year)

A B,
Petitioner,
.

CD,

— O O N N N N N N

Respondent.

ORDER GRANTING LEAVE TO PROCEED IN FORMA PAUPERIS

This matter having come before the court on the petitioner’s Motion to
Proceed in Forma Pauperis, and the court having reviewed the matter and
finding that the petitioner qualifies as an indigent person; it is therefore

ORDERED THAT THE PETITIONER BE ALLOWED TO PROCEED IN FORMA PAUPERIS, AND THIS
CASE MAY BE FILED WITHOUT PREPAYMENT OF FILING FEES.

Dated this dayof ___  (year)

BY THE COURT:

CHIEF JUSTICE
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APPENDIX III
APPELLATE RULES TRANSLATION TABLE

APPELLATE RULES TRANSLATION TABLE

amer e Present Rule
(Prior to 1992 Revision)
Rule 1 Rule 1
Rule 1.01 Rule 1.02
Rule 1.02 Rule 1.03
Rule 1.03 Rule 1.04
Rule 1.04 Rule 1.05
Rule 1.05 Rule 1.06
Rule 1.06 None
Rule 2 Rule 2
Rule 2.01 Rule 2.07
Rule 2.02 Rules 2.01 through 2.05
oy
oy
Rule 2.05 Rule 2.08
Rule 2.06 Rule 4.01
Rule 2.07 Rule 4.02
Rule 2.08 Rule 4.03
Rule 2.09 Rule 4.04
Rule 2.10 Rule 4.05
Rule 2.11 Rule 5.01
Rule 3 Rule 6
Rule 3.01 Rule 6.01
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Rule 3.02 Rule 2.06
Rule 4 Rule 3
Rule 4.01 Rule 3.01
Rule 4.02 Rule 3.02
Rule 4.03 Rule 3.03
Rule 4.04 Rule 3.04
Rule 4.05 Rule 3.05
Rule 4.06 Rule 3.06
Rule 4.07 Rule 3.07
Rule 4.08 Rule 3.08
Rule 4.09 Rule 3.09
Rule 5 Rule 7
Rule 5.01 Rule 7.01
Rule 5.02 Rule 7.02
Rule 5.03 Rule 7.03
Rule 5.04 Rule 7.04
Rule 5.05 Rule 7.05
Rule 5.06 Rule 7.06
Rule 5.07 Rule 7.07
Rule 5.08 Rule 7.08
Rule 5.09 Rule 7.09
Rule 5.10 Rule 7.10
Rule 5.11 Rule 7.11
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Appx. III

Rule 6 Rule 8
Rule 6.01 Rule 8.01
Rule 6.02 Rule 8.02

Rule 7 Rule 9
Rule 7.01 Rule 9.01
Rule 7.02 Rule 9.02
Rule 7.03 Rule 9.03
Rule 7.04 Rule 9.04
Rule 7.05 Rule 9.05
Rule 7.06 Rule 9.06

Rule 8 Rule 9
Rule 8.01 Rule 9.07
Rule 8.02 Rule 9.08
Rule 8.03 Rule 9.09

Rule 9 Rule 9, Rule 9.10

Rule 10 Rule 10
Rule 10.01 Rule 10.01
Rule 10.02 Rule 10.02
Rule 10.03 Rule 10.03
Rule 10.04 Rule 10.04
Rule 10.05 Rule 10.05
Rule 10.06 Rule 10.06

Rule 11 Rule 11
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Rule 11.0 Rule 11.01
Rule 11.02 Rule 11.02
Rule 11.03 Rule 11.03
Rule 11.04 Rule 11.04
Rule 11.05 Rule 11.05
Rule 11.06 Rule 11.06
Rule 11.07 Rule 11.07
Rule 12 Rule 12
Rule 12.01 Rule 12.01
Rule 12.02 Rule 12.02
Rule 12.03 Rule 12.03
Rule 12.04 Rule 12.04
Rule 12.05 Rule 12.05
Rule 12.06 Rule 12.06
Rule 12.07 Rule 12.07
Rule 12.08 Rule 12.08
Rule 12.09 Rule 12.09
Rule 12.10 Rule 12.10
Rule 12.11 Rule 12.11
Rule 12.12 Rule 12.12
Rule 13 Rule 13
Rule 13.01 None
Rule 13.02 Rule 13.04
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Appx. III

Rule 13.03 Rule 13.08
Rule 13.04 Rule 13.09
Rule 13.05 None
Rule 14 Rule 14
Rule 14.01 Rule 14.01
Rule 14.02 Rule 14.02
Rule 14.03 Rule 14.03
Rule 15 Rule 15
Rule 16 Rule 16
Rule 17 Rule 17
Rule 17.01 Rule 17.01
Rule 17.02 Rule 17.02
Rule 17.03 Rule 17.03
Rule 18 Rule 18
Rule 19.01 Rule 19.01
Rule 19.02 Rule 19.02
Rule 19.03 Rule 19.03
Rule 20 Rule 20
Rules 21 through 26 Rules 21 thorugh 26
Rule 27 Rule 27
Rule 28 Rule 28
Rule 29 Rule 29




